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34-10260 Tax Sheitered Programs 
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rules of NASD to regulate distribu; 


tions of ‘‘tax sheltered” securities. 
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Enforcement | 
34-10261 Cohen Goren Equities, Inc. 
34-10252 Administrative proceedings oldered 

against eight broker-dealers of 


alleged violations of the anti NI ( 


provision in connection with 

of securities of Logos Development 

Corporation; offer of settlement 

by three respondents accepted. 
Holiday Magic, Inc., et al. 

Injunctive action filed alleging vio- 

lations of anti-fraud and registra- 

tion provisions in connection 

with pyramid promotion scheme. 
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Opinions 
34-10254 Federated Purchaser, Inc. 
Application to delist securities 
from Amex granted. 

Schwarm and Company 
Sanctions reduced on review of 
NASD findings of bookkeeping 
violations. 

A. Bennett Johnson 
NASD reversed on findings of un- 
fair markups but sustained as to 
findings of inadequate supervisory 
procedures; sanctions modified. 

L. C. Fisher Company, Inc., et al. 
NASD sustained on review of find- 
ings that member failed to comply 
with net capital and recordkeep- 
ing requirements, to maintain writ- 
ten supervisory procedures and to 
send confirmations to mutual fund 


34-10255 


34-10258 


34-10259 





underwriters; findings of failure 


to preserve books and records 
and confirmations set aside. 
Safeco Securities, Inc., et al. 
NASD upheld on findings of vio- 
lations of free-riding interpreta- 
tion; reversed as to finding that 
member failed to supervise out- 
side activities of its officer. 
Anthony J. Amato, et al. 
NASD findings of violations of 
Rules of Fair Practice in connec- 
tion with purchases of stock direct- 
ly from issuer sustained; findings 
failure to supervise set aside; 


34-10257 


34-10265 
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SECURITIES INVESTOR PROTECTION ACT 





SECURITIES INVESTOR PROTECTION ACT OF 1970 
Rel. No. 4/July 3, 1973 


SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10262/July 3, 1973 


PROPOSAL TO AMEND FORM BD 
File No. S7-485 


Notice is hereby given that the Securities and Exchange 
Commission has under consideration proposed amend- 
ments to Form BD, the form of application for registra- 
tion as a broker-dealer (or amendment to such applica- 
tion) under Section 15(b) of the Securities Exchange Act 
of 1934. The amendments would be adopted pursuant to 
Section 15(b) and Section 23(a) of the Securities Exchange 
Act of 1934 and Section 10(b) of the Securities Investor 
Protection Act of 1970 (“SIPC Act’). 


The purpose of the proposed amendments would be to 
add a new Paragraph (k) to Item 16 and to make certain 
technical changes discussed below. New Paragraph (k) 
would inquire whether the Applicant, Registrant, or any 
of certain associated persons has ever been an officer, 
director, general partner, ten percent shareholder or con- 
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trolling person of a broker or dealer for whom a trustee 
has been appointed under the SIPC Act. Under Section 
10(b) of the SIPC Act the Commission may by order 
bar or suspend for any period such persons after notice 
and opportunity for hearing if the Commission finds it to 
be in the public interest. 


The Commission has found that many of the failures of 
broker-dealers which have resulted in the appointment of 
a SIPC trustee have involved a gross failure to maintain 
proper books and records and substantial violations of the 
financial responsibility rules. It would be the purpose of 
the amendment to Item 16 to detect an attempt on the 
part of persons responsible for such violations to effect 

a re-entry so that the Commission could initiate a pro- 
ceeding to determine whether any remedial action would 
be appropriate. 


The text of proposed new Paragraph (k), which is under- 
lined, is as follows: 


16. State whether the Applicant or Registrant, any per- 
son named in Items 12, 13, 14 and 15 or any Schedule 
thereunder or any other person directly or indirectly con- 
trolling or controlled by the Applicant or Registrant, in- 
cluding any employee: 


(k) Has been associated at any time as an officer, di- 
rector, general partner, or owner of 10 percentum or 
more of the voting securities or has at any time directly 
or indirectly through agreement or otherwise exercised 
or had the power to exercise a controlling influence over 
the management or policies of a broker or dealer for 
whom a trustee has been appointed pursuant to the Secu- 
rities Investor Protection Act of 1970. 


























Yes [ } No [ ] 





The Commission also has under consideration a number of 
technical changes in the Form. These changes are, in the 
main, for the purpose of obtaining additional data from 
Applicants or Registrants or updating wording which is 
obsolete. The following items on the Form would be 
changed or added: 


Item 2 - This item requests the ‘‘Full name of Applicant 
or Registrant” which is intended to be the name of the 
broker-dealer. The item then states, “‘If individual state 
last, first, middle name.’’ This has proven confusing since 
many times the person preparing the Form thought the 
item requested his name to be listed thereunder. The 
language would be amended to read, “If sole proprietor, 
state last, first, middle name.” 


Item 5 - Item 5 would be amended to request the tele- 
phone number of the Applicant or Registrant which is 
not included on the present Form. 
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Item 7 - Item 7 would be amended to clarify the language 
inquiring whether the Applicant or Registrant is a succes- 
sor to another broker-dealer and to add Paragraph (b) in- 
quiring whether the Applicant or Registrant has merged 
with or acquired another broker-dealer. 





Item 20 - Item 20 would be amended to update the list 





of registered national securities exchanges. 


Item 22 - Item 22 requests information as to the type of 
business which would be conducted. The instruction to 

Paragraph (q) regarding ‘‘Any other securities activity” re- 
quests that the Applicant or Registrant “Specify below.” 
















There is no longer sufficient room where details can be 
furnished on that page so the instruction would be amend- 
ed to read ‘‘Give details on Schedule E.”’ 


Item 23 - Item 23 on the Form would be revised to re- 
quire the broker-dealer to state under new Paragraph (c) 
whether the firm is registered or to be registered as an in- 
vestment adviser. This corresponds to Form ADV (Regis- 
tration as an Investment Adviser) which requires the firm 
to indicate whether it is also registered as a broker-dealer. 


* * 


All interested persons are invited to submit their views and 
comments on the proposal in writing within 30 days after 
the date hereof to Ronald F. Hunt, Secretary, Securities 
and Exchange Commission, 500 North Capitol Street, 
N.W., Washington, D.C. 20549. All such communications 
shall bear the file No. S7-485 and will be available for 
public inspection. 


By the Commission. 


Ronald F. Hunt 
Secretary 


These changes would be prospective only and re-registra- 
tion would not be required of existing broker-dealers. 
However, if a broker-dealer knows or has reason to know 
that the answer to proposed Item 16(k) on or after the 
effective date of these amendments is ‘Yes,’ an immedi- 
ate amendment to the Form would be required. 


See TEXT OF PROPOSED AMENDED PAGES TO 
FORM BD as follows: 



























TEXT OF PROPOSED AMENDED PAGES TO FORM BD 









New material underlined; deletions iined-threugh. 


FORK BD APPLICATION FOR REGISTRATION AS A BROKER-DEALER OR SEC use 
(Revised: 9-1-68) TO AMEND SUCH AN APPLICATION UNDER THE SECURITIES [rice xo. 
Page 1. EXCHANGE ACT OF 1934 8~ 


SECURITIES AND EXCHANGE COMMISSION © WASHINGTON, D.C. 20549 x aere 8 
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FORM 8D, page 2 


10. Applicant or Registrant is 
D A corporation 
© A ole proprictorship } ©) Other (specify) 


(Check one box) 
O A partnership 


11. If Applicant or Registrant is a sole proprietor, state full residence 





(Number and Street) 





(City) (State) (ZIP Code) 
12. If Applicant or Registrant is a corporation: 
(a) State date and place of incorporation: ————_______ 





(b) List below: 


(Classes of equity securities) (Voting or Non-Voting) 








(c) Complete Schedule A for (1) officers, directors and persons 
with similar status or functions and (2) any other person 
who is directly or indirectiy the beneficial owner of | percent 
or morc of the authorized shares of any ciass of equity sccurity 
of applicant or registrant 


13. If Applicant or Registrant is a partnership, complete Schedule B. 


REMINDER: if a registered partnership is dissolved and a new 
one ts created to continue the business of the old one, the new 
Partnership must file a new application for registration as a broker- 
dealer. 





+ 14. If Applicant or Registrant is other than a sole proprietor, partner- 
ship, or corporation: 


(a) Describe here the type of organization or association: 





(b) Complete Schedule C. 


15. (a) Does any person not named in Items 2 and 12-14, inclusive, 
or any Schedule thereunder, directly or indirectly, through 
agreement or otherwise, exercise or have power to exercise a 
controlling influence over the management or policies of Ap- 

icant or Registrant? Yes O NoQ 


If “Yes,” state on Schedule E the full name (last, first, 
middle) of each such person and describe the agreement or 
other basis through which such person exercises a controlling 
influence. 


(b) Is the business of Applicant or Registrant wholly or partially 
financed, directly or indirectly, by anv person not named in 
Items 12-14, inclusive, or anv Schedule thereunder in any 
manner other than by: (1) a public otfering of securities 
made pursuant to the Securities Act of 1933: (2) credit ex- 
tended in the ordinary course of business by suppliers. banks 
or others; or (3) a satisfactory subordination agreement, as 
defined in Rule 15¢3—1 under the Securities Exchange Act of 
1934? Yes O NoO 


If “Yes,” state on Schedule E the full name (last, first, 
middle) of each such person and describe the agreement or 
arrangement through which such financing is made available, 
including amount thereof. 
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16. State whether the Applicant or Registrant, any person named in 


Items 12, 13, 14, and 15 or any Scheduls thereunder, or any other 
person directly or indirectly controlling or controlled by the Ap- 
plicant or Registrant, including any employee: 


(a) Has been found by the Commission to have made or caused 
to be made in any application for registration or report re- 
— to be filed with the Commissicn under the Securities 

xchange Act of 1934, or in any proceeding before the Com- 
mission with respect to registration, any statement which was 
at the time and in the light of the circumstances under which 
it was made false and misleading with respect te any material 
fact, or to have omitted to state in any such application or 
report any material fact which was required to be stated 
therein Yes 0 NoO 


(b) Has been convicted, within 10 years of any felony or mis- 
demeanor (1) involving the purchase or sale of any security; 
(2) arising out of the conduct of the business of a broker, 
dealer, or investment adviser; (3) involving embezzlement, 
fraudulent conversion, or misappropriation of funds or secu- 
rities; or (4) involving violation of Section 1341. 1342 or 
1343 of Title 18 United States Code (mail fraud, fraud by 
wire [including telephone, telegraph, radio or tclevision]) 
‘res O No 


(c) Is permanently or temporarily enjoined by order, judgment, 
or decree of any court from acting as an investment adviser, 
underwriter, broker, or dealer, or as an affiliated person or 
employee of any investment company, bank, or insurance 
company, or from engaging in or continuing any conduct or 
practice in connection with any such activity, or in connec- 
tion with the purchase or sale oi any security. Yes TF] No (1 


(d) Has been found by the Commission or any court to have 
violated or to have aided, abetted, counselled, commanded, 
induced or procured the violation by any other person of the 
Securities Act of 1933, or the Securitics Exchange Act of 
1934, or the Investment Advisers Act of 1940, or the Invest- 
ment Company Act of 1940, or of any rule or regulation under 
any of such Acts, or to have failed reasonably to supervise 
another person who committed such a violation. 


Yes 0 NoO 


(e) Has been the subject of an order of the Commission entered 
pursuant to paragraph (7) of Section 15(b) of the Securities 
Exchange Act of 1934, as amended, barring or suspending the 
right of such person to be associated with a broker or dealer. 

Ys 0 NoQD 


(f) Has been denied membership or registration with or sus- 
pended, revoked or expelled from membership or registration 
with the National Association of Securities Dealers, Inc., or 
any national securities exchange; or has been suspended or 
barred from being associated with any member of such associ- 
ation or any member of such exchange. YsO NoO 


(g) Has been found to have been a cause of the denial, suspen- 
sion, revocation or expulsion of any person’s membership or 
registration with the National Association of Securities Deal- 
ers, Inc. Yes O NoQ 


(h) Has been denied registration (license) with or suspended, 
revoked or expelled from registration (license) with any state, 
territory or the District of Columbia or any agency thereof as 
a broker, dealer, investment adviser, securities salesman or asa 
person associated with a person engaged in such business. 

Yes OO NoQD 


(i) Has been the subject of any order, judgment, decree or other 
sanction of any foreign court, foreign exchange, or foreign 
governmental or regulatory agency arising out of any securi- 
ties or investment advisory activities? Ys 0 No 


(j) Has been within the past 10 vears, the subject of anv cease and 
desist, desist and refrain, prohibition or similar order which 
was issued by any state, territory or the District of Columbia. 
arising out of the conduct of the business as a broker-dealer or 
investment adviser? Ys O NoO 


(k) Has been associated at any time as an officer, director, 





general partner, or owner of 10 percentum or more of the 
voting securities or has at any time directly or indirectly 
throug’) agreement or otherwise exercised or had the power 

to exercise a controlling influence over the management 

or policies of a broker or dealer for which a trustee has 
been appointed pursuant to the securities Investor Protection 
Act of 1970. ee oon 











Yes [] No [] 


If this is an amendment and the answer to any paragraph of this 
item is changed from “Yes” to “No,” explain on a separate 
Schedule E. 





If any item on this page is amended, you must answer in full all other items i j 
4 d i on this page and ith 
and executed page one. No Schedule required by any item on this page need be filed hm - pais bee mgr 


Schedule itself is amended. 
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FORM BD, page 3 


17. Complete a separate Schedule D for each natural person named 


18. 


19. 


in Items 2, 12, 13, 14 and 15 or any Schedule thereunder, except 
that Schedule D need not be furnished for any person who meets 
both of the following conditions: (1) he owns less than 10 percent 
of any class of equity security of applicant or registrant and (2) he 
is not an officer, director or person with similar status or functions. 
Also, complete a separate Schedule D for each person subject to 
any action reported under Item 16. 


Does Applicant or Registrant: 


(a) Have any arrangement with any other person, firm or organi- 
zation under which: 


(1) any of the accounts or records of Applicant or Regis- 
trant are kept or maintained by such other person, firm 
or organization? Yess O NoO 


(2 


~ 


such other person, firm or organization (other than a 
bank) holds or maintains funds or securities of applicant 
or registrant or of any of its customers? Yes (1) No (J 


(b) Have any arrangement with any other broker or dealer under 
which the Applicant or Registrant refers or introduces cus- 
tomers to such other broker or dealer? Yes 0 NoQ 


If the answer to any paragraph of this item is “Yes,” furnish as to 
each such arrangement the name and address of the other person, 
firm or organization, and a summary of the arrangement on a 
Schedule E. 


Applicant or Registrant: 


(a) Has an application pending with or is a member of the Na- 
tional Association of Securities Dealers, Inc. Yes J) No (1 


(b) Has withdrawn application for or voluntarily terminated 
membership in the National Association of Securities Dealers, 
Inc. (Applicants or registrants not members of the National 
Association of Securities Dealers should note the provisions of 
Sections 15(b) (8), (9) and (10) of the Securities Exchange 
Act of 1934 and the rules thereunder). Yes 0) No (J 


Applicent or Registrant is @ regular or associated member of 
the following national securities exchange. Please enter ao 
“R® if a regular member; an “A” if associate member. 





[] None [] Midwest 

[] American [] National 

[] Boston [] New York 

[] Chicago Board of Trade [] Pacific Ceast 

[] Chicazo Board Cptions f} Fhiia-Baltimere-Wash-: 
[] Cincinnati - PRW 

[] Detroit Pit esbue gh - 

{[] Intermountain {ft Satt-Lake 





[] Spokane 
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21. Does Applicant or Registrant control directly or indirectly any 


partnership, corporation or any other organization engaged in the 
securities or investment advisory business? If “Yes,” state name 
and address of such organization and describe the nature of control 
on Schedule E. Yes 0 NoOD 


22. Check principal types of business engaged in (or to be engaged in, 


if not yet active) by Applicant or Registrant. Do not check any 
category which accounts for—or is expected to account for—less 
than 10 percent of annual gross income. 


(a) Exchange member engaged in exchange commission 


DEE bn cb sb as aness660s00hneenssccevipestbd . 3 
(b) Exchange member engaged in floor activities.......... > 
(c) Broker or dealer making inter-dealer over-the-counter 
markets in corporate securities...........+.see0e0 . s 
(d) Broker or dealer retailing corporate securities over-the- 
COMMIT oon 00600000500 0debstaeweersaesesueaeer ] 
(e) Underwriter or selling group participant (corporate 
securities other than mutual funds)..............- cf 3 
(f) Mutual fund underwriter or sponsor............++00+ . 2 
Cd SE TS BIR a woos dScocencsccccscveoseaccnin { ] 
(h) Government or municipal bond dealer................ { ] 
(i) Broker or dealer selling variable annuitics............. .. 3 
(j) Solicitor of savings and loan accounts. ...........-.++: . 7 
(k) Real estate syndicator and mortgage broker and banker..[ |] 
(1) Broker or dealer selling oil and gas interests.......... : 3 
(m) Put and call broker or dealer or option writer.......... ; a 


(n) Broker or dealer selling securities of only one issuer or as- 
sociated issuers (Other than mutual funds)......... [ 


(o) Broker or dealer selling securities of non-profit organiza- 


tions (e.g., churches, hospitals)...........-.+++++5 [ 
(p) Investment advisory services...........---+eeeeeees a 
(q) Any other securities activity. ..........seeeeeeeeeeee 4 
Sperify below 


Give details on Schedule E. 





23. (a) Does Applicant or Registrant effect transactions in commodi- 


ties as a broker for others or for its own account? 


Ys 0 NoO 


o 


Does Applicant or Registrant engage in any other non securi- 
ties business? If yes, describe briefly on a Schedule E such 
other business. YesO No 


(c) Is Applicant or Registrant registered 





(or have application pending) as an 
investment adviser? 





rr. 


e[] No [] 











| 


If any item on this page is amended, you must answer in full all other items on this page and file with a completed and executed page one. 





No Schedule required by any item on this page need be filed with an amended item unless the Schedule itself, is amended. 
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SECURITIES EXCHANGE ACT 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10252/June 28, 1973 


Admin. Proc. File No. 3-4330 
In the Matter of 


COHEN GOREN EQUITIES, INC. 
127 John Street 

New York, New York 

(8-16826) 


STANLEY COHEN 
STEPHEN GOREN 


FINDINGS AND ORDER IMPOSING 
REMEDIAL SANCTIONS 


in these broker-dealer proceedings under the Securities 
Exchange Act, Cohen Goren Equities, Inc. (“‘registrant’’), 
a registered broker-dealer, Stanley Cohen, registrant's pres- 
ident, and Stephen Goren, registrant’s vice-president and 
secretary-treasurer, have submitted an offer of settlement. 
Respondents, solely for the purpose of these proceedings 
and without admitting or denying the allegations of the 
order for proceedings, consent to findings of misconduct 
as alleged in that order and to the imposition of specified 
remedial sanctions. 


After consideration of the offer of settlement and upon 
the recommendation of its staff, the Commission deter- 
mined to accept the offer. On the basis of the order for 
proceedings and the offer of settlement, it is found that: 1 


1. During the period from about May 24, 1972 to Febru- 
ary 14, 1973, registrant, Cohen and Goren willfully vio- 
lated the anti-ffaud and anti-manipulative provisions of 
Section 17(a) of the Securities Act and Section 10(b) of 
the Exchange Act and Rules 10b-5 and 10b-6 thereunder 
in connection with a registered public offering of stock of 
Logos Development Corp. and trading in the stock there- 
after. Registrant was underwriter for an offering of 
125,000 shares of Logos stock at $10 per share pursuant 
to a registration statement effective May 24, 1972. Re- 
spondents withheld a substantial number of those shares 
from public sale and placed them in nominee accounts, 
failing to make payment for some of the shares until they 
were later sold in the after-market at artificially inflated 
prices. They induced customers to purchase stock in the 
offering by representing that Logos was a “hot issue’’ and 
would open at a premium far in excess of the public 
offering price, and required customers to purchase stock 
in the after-market in order to obtain shares of the offer- 
ing. The after-market for Logos stock was dominated, 
controlled and manipulated by respondents who kept the 
stock at artificially inflated price levels. They entered 
into arrangements with other broker-dealers who placed 
quotations for the stock both in the “‘pink sheets” pub- 
lished by the National Quotation Bureau and with the 
National Association of Securities Dealers Automated 
Quotation Service (“NASDAQ”) in return for certain 
guarantees, thereby creating the illusion of an active in- 
dependent market for the stock. Respondents themselves 
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quoted Logos stock at artificially inflated prices, pur- 
chased and sold the stock at such levels, paid salesmen 
extra compensation on Logos stock sold to customers in 
the after-market and no compensation on Logos stock 
sold by customers, arranged for registrant’s customers to 
purchase the stock from other broker-dealers to create 
the appearance of widespread demand, and failed to de- 
liver stock to customers who purchased it in order to con- 
trol the available supply. 


2. During the same period, registrant, willfully aided and 
abetted by Cohen and Goren, willfully violated Section 
15(c)(2) of the Exchange Act and Rule 15c2-7 thereunder 
in that it failed to inform the National Quotation Bureau, 
NASDAO and other broker-dealers quoting Logos stock 
that quotations for the stock by certain broker-dealers 
were inserted pursuant to the arrangements described 
above. 


3. During the same period, registrant, willfully aided and 
abetted by Cohen and Goren, willfully violated Section 
7(c)(1) of the Exchange Act in that it failed to comply 
with the requirements governing the extension of credit 
to customers, as set forth in Regulation T promulgated by 
the Board of Governors of the Federal Reserve System. 


4. During the period from May 1972 to June 1973, regis- 
trant, willfully aided and abetted by Cohen and Goren, 
willfully violated Section 17(a) of the Exchange Act and 
Rules 17a-3 and 17a-4 thereunder in that false entries 
were made in its books and records with respect to its 
activities in Logos stock, and it failed to make, keep cur- 
rent and preserve certain books and records. 


5. Respondents failed to exercise reasonable supervision 
with a view to preventing the above violations. 


The offer of settlement provides that registrant’s broker- 
dealer registration may be revoked and that Cohen and 
Goren may be barred from association with any broker- 
dealer, investment adviser or investment company, except 
that, after two years, each may apply to the Commission 
for permission to become so associated in a non-super- 
visory and non-proprietary capacity. 


In view of the foregoing, it is in the public interest to im- 
pose the sanctions specified in the offer of settlement. 


Accordingly, 1T 1S ORDERED that the registration as a 
broker and dealer of Cohen Goren Equities, Inc. be, and 
it hereby is, revoked; and that Stanley Cohen and Stephen 
Goren be, and they hereby are, barred from association 
with any broker-dealer, investment adviser or investment 
company, except that, after two years, each may apply to 
the Commission for permission to become so associated 

in a non-supervisory and non-proprietary capacity. 


For the Commission, by the Office of Opinions and Re- 
view, pursuant to delegated authority. 


Ronald F. Hunt 


Secretary 


1The findings herein are not binding upon any of the 
other respondents named in these proceedings. 
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SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10253/June 28, 1973 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities 
Exchange Act of 1934 involving Baron & Co., Inc. 
(‘‘Baron’’), a New Jersey broker-dealer, and Robin Glen 
Baron (‘Robin Baron’), of New York, New York, form- 
erly of Hasbrouck Heights, New Jersey. Robin Baron was 
the president of Baron. 


These proceedings are based upon allegations of the Com- 
mission’s staff that Robin Baron violated and aided and 
abetted violations of the anti-fraud provisions of the 
Securities Act of 1933 and the Securities Exchange Act 
of 1934. It is also alleged that Robin Baron violated and 
aided and abetted violations of the registration provisions 
of the Securities Act of 1933. Further, it is alleged that 
Baron, aided and abetted by Robin Baron, violated the 
net capital provisions of the Securities Exchange Act of 
1934; and that the various violations led to the entry of 
two separate permanent injunctions by United States Dis- 
trict Courts. An additional basis for this hearing arises 
from the fact that on December 1, 1971 a trustee was 
appointed for Baron pursuant to the Securities Investor 


Protection Act of 1970. (See Litigation Release No. 5250, 


December 1, 1971.) 


A hearing will be scheduled by further order to take evi- 
dence on the staff's allegations and to afford the respon- 
dents an opportunity to offer any defenses thereto, and 
for the purpose of determining whether the allegations 
are true and, if so, whether any action of a remedial 
nature should be ordered by the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10254/June 29, 1973 


File No. 1-4310 
In the Matter of 


FEDERATED PURCHASER, INC. 
155 U. S. Route 22 
Springfield, New Jersey 


FINDINGS, OPINION AND ORDER GRANTING 
APPLICATION TO STRIKE SECURITY FROM LIST- 
ING AND REGISTRATION 


STRIKING OF SECURITY FROM LISTING AND 
REGISTRATION 


Financial Condition and Operating Results 


Insufficient Aggregate Market Value of Publicly-held 
Shares 


Where common stock failed to meet guidelines of ex- 
change for continued listing in that issuer, which had net 
tangible assets of less than $3 million, had sustained net 
losses in three of its four most recent fiscal years and 
aggregate market value of publicly-held shares was less 
than $750,000, and record did not support issuer's asser- 


tions that the Exchange had failed to provide it with an 
adequate opportunity to present information regarding 
proposed combinations which were in preliminary stages 
of negotiation and had failed to consider matters pre- 
sented by issuer and addressed to its discretion, issuer's 
request for hearing, denied and application to delist the 
security, granted. 


APPEARANCES: 


Joseph A. DeRose, vice-president, for American Stock 
Exchange. 


John B. M. Frohling, and Louis F. Sennick, president, for 
Federated Purchaser, Inc. 


The American Stock Exchange filed an application to 
strike the 10d par value common stock of Federated Pur- 
chaser, Inc. (‘‘Federated”’ or “the company”’) from listing 
and registration on the Exchange. 1 Trading in the securi- 
ties has been suspended by the Exchange since July 15, 
1969. 2 


Federated requested a hearing with respect to the applica- 
tion. The Exchange, in response,asked thatwe grant the 
application forthwith. 


The application is based on the Exchange's policies to 
consider delisting a security (1) where the issuer’s finan- 
ciak condition and/or operating results appear unsatis- 
factory and do not warrant continued listing or (2) when 
it appears that the aggregate market value of the security 
has become so reduced as to make further dealings therein 
on the Exchange inadvisable, and on certain guidelines 
adopted to assist in the application of these policies. The 
guidelines cited in the application — which at the time it 
was filed in June 1972 had been superseded by more 
stringent guidelines — provided, as pertinent here, that de- 
listing would normally be considered when an issuer 
which has net tangible assets of less than $3 million has 
sustained losses in three of its four most recent fiscal 
years, 3 or when the aggregate market value of shares 
publicly held was less than $750,000. 4 The application 
states that as of October 31, 1971, Federated had net 
tangible assets of $719,359 and had sustained net losses 
in each of the four preceding fiscal years. Such losses, 
beginning with the 1968 fiscal year, amounted to 
$216,887, $444,861, $434,728 and $93,514, respective- 
ly. 5 The application further states that the aggregate 
market value of Federated’s publicly-held shares is only 
about $513,000. 


Federated does not dispute the above figures. It urges, 
however, that we should order a hearing because (1) at 
the hearing held by the Exchange’s Committee on Securi- 
ties following which the Committee recommended to the 
Board of Governors that a delisting application be filed, 
the company was assertedly denied the opportunity to 
make an adequate presentation of pertinent information 
concerning possible combinations with other companies, 
and (2) the Committee’s recommendation and the Board's 
decision, as reflected in the application, assertedly disre- 
garded information presented by the company and were 
based on a rigid application of standards which are in- 
tended only as guidelines. The Exchange denies these 
assertions. 
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As we pointed out in our recent decision in Ecological 
Science Corporation, 6 the statutory scheme for delisting 
of securities created by Section 12(d) of the Exchange 
Act requires us to grant an exchange’s delisting applica- 
tion where the exchange has complied with its rules. In 
the substantive context, where the issuer in fact fails to 
meet the Exchange’s numerical guidelines on which the 
application is based, compliance with the Exchange's rules 
is established. And we cannot substitute our discretion for 
that exercised by the Exchange in determining to pro- 
ceed with a delisting application. In addition to acting 
within the confines of its substantive rules, however, the 
Exchange must also comply with its procedural rules. 


Given that context, we turn now to consideration of 
Federated’s argument that it was not accorded a proper 
hearing by the Exchange. In April 1972, prior to the 
hearing held here, the Exchange adopted a set of rules 
governing the procedure to be followed in delisting pro- 
ceedings. 7 The rules specify that an issuer which has 
been notified that delisting of its securities is under con- 
sideration may request a hearing before an Exchange com- 
mittee. At the hearing it may make such presentation as 
it deems appropriate, in a form and manner determined 
by it, subject to such reasonable procedures as the com- 
mittee may prescribe to assure the orderly conduct of the 
hearing. The rules also provide for the submission of writ- 
ten material by the issuer. 


No transcript was made of the hearing conducted in this 
case. However, we are satisfied on the record before us — 
consisting of the documents filed with us by Federated 
and the Exchange and certain material the company sub- 
mitted to the Exchange — that the Exchange complied 
with its rules. It appears that in March 1972 the Exchange 
notified Federated that it was subject to consideration 

for delisting. Thereafter, the company submitted a letter 
to the Exchange in which it presented a detailed account 
of its recent history, present status and future prospects. 
The letter asserted that the company, under new manage- 
ment, had “turned the corner.” It referred to improved 
prospects for the existing business and to the possibility 
of expanded sales and earnings by combination with an- 
other company. According to the letter, several companies 
had indicated an interest in acquiring Federated, but dis- 
cussions with them were in the preliminary stage. In addi- 
tion, it was stated, the company had discussed merger 
possibilities with several smaller companies. 


At the hearing before the Committee on Securities, which 
was attended by Federated’s president and its counsel, 
the company made an oral presentation and also present- 
ed past and projected financial data in written form. 


This much is undisputed. Federated further asserts, how- 
ever, that the Committee arbitrarily refused to hear and 
consider information concerning potential combinations 
with other companies which it was prepared to present. 
Its assertions in this respect may be summarized as fol- 
lows: The Exchange's staff had advised Federated that at 
the hearing it would be afforded as much time as it rea- 
sonably needed. Federated had agreed with the staff that 
because of the changing nature of the negotiations with 
other companies, information concerning them would be 
presented orally. After the president had discussed the 
company’s financial history and present status and had 
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made a general statement that different merger possibili- 
ties had been explored, the chairman of the hearing in- 
dicated he had other hearings to attend and asked for a 
closing statement. The hearing lasted only about 30 
minutes. Thus, Federated was prevented from describing 
the businesses, sales, or profits of the other companies, 
the status of the negotiations, or the effect which the 
combinations would have on Federated. 


Federated further stated that at the time of the hearing 

it was in various stages of negotiation with five unnamed 
companies. It has furnished us with certain information 
about these companies and about the status of its negotia- 
tions with them. Federated asserted that consummation 
of any one or two of the proposed combinations would 
achieve immediate compliance with the Exchange's form- 
er delisting standards and that it intended to consummate 
at least one of them by October 31, 1972, the end of its 
fiscal year. As of the date of the submission to us — 
August 24, 1972 — it does not appear that ‘‘final’’ negoti- 
ations had commenced with any of the five combination 
candidates. 


In its response, the Exchange asserted that although Fed- 
erated had ample opportunity to do so, it did not at the 
hearing indicate that it had reached an understanding with 
any company that would enable it to meet continued list- 
ing standards. 9 


We conclude on the basis of the above facts and assertions 
that Federated was afforded a hearing in compliance with 
the Exchange’s rules and the dictates of due process, and 
that there is no need for us to order a hearing on that 
question. It is true that the rule pertaining to hearings 
does not in terms specify limits on the issuer’s presenta- 
tion. But common sense indicates that the Exchange must 
have the power to exclude the presentation of irrelevant 
or only remotely revelant matters. Here the company had 
the opportunity to present pertinent facts both orally and 
in writing. By its own admission, the combinations with 
other companies were never presented to the Exchange as 
anything but “‘possibilities.’’ While it might have been pre- 
ferable for the committee to hear the company out, we 
cannot fault it for declining to consider these conjectural 
and at best long-range matters. 10 


Federated’s other argument — that the Exchange failed to 
take into account information which was presented by the 
company and instead applied the numerical guidelines as 
hard and fast rules — is in our view without substance. 
The application recites that in the opinion of the Commit- 
tee on Securities the information submitted by the com- 
pany prior to and at the hearing did not warrant con- 
tinued listing and that the Board of Governors concurred 
in the Committee’s recommendation. The Exchange's re- 
ply to Federated’s request for a hearing states that the 
Committee and the Board considered the information sub- 
mitted by the company. In the face of these statements, 
we would not be warranted in probing the mental proc- 
esses of the Exchange officials to determine whether they 
did in fact consider information presented to them ad- 
dressed to their discretion. 11 It appears to us that Fed- 
erated’s real complaint is that the Exchange did not 
exercise such discretion in favor of the company. 


Accordingly, |1T !S ORDERED that the application of the 
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American Stock Exchange to strike the common stock of 
Federated Purchaser, Inc. from listing and registration on 
the Exchange be, and it hereby is, granted. 


By the Commission (Senior Commissioner OWENS and 
Commissioners HERLONG, LOOMIS and EVANS). 


Ronald F. Hunt 
Secretary 


1The application was filed pursuant to Section 12(d) of 
the Exchange Act and Rule 12d2-2(c) thereunder which 
provide in pertinent part that, upon application by a 
national securities exchange, a security registered with 
such exchange may be stricken from listing and registra- 
tion in accordance with the rules of the exchange and 
upon such terms as we may deem necessary to impose for 
the protection of investors. The Rule further provides that 
we may order a hearing for the purpose of determining 
whether the application has been made in accordance with 
the rules of the Exchange or what terms we should im- 
pose for the protection of investors. 


2That action was taken when the Exchange learned that 
independent accountants who had certified Federated’s 
financial statements for the fiscal year ended October 31, 
1968 were withdrawing their certificate. 


3Effective April 20, 1972,.the net tangible asset figure 
was revised to $4 million. A new guideline covers the 
situation where a company has sustained net losses in its 
five most recent years without regard to its net asset 
position. 


4This guideline now requires at least $1 million aggregate 


market value for publicly-held shares. 


5Annual reports filed with us by the company reflect a 
net loss of more than $558,000 in 1967 and a net loss of 
$39,009 in 1972. 


6Securities Exchange Act Release No. 10217 (June 13, 
1973), 1 SEC Docket No. 20, p. 5. 


7Presumably, such action by the Exchange was in re- 
sponse to critical comments concerning the absence of 
written rules expressed by the Court in /ntercontinental 
Industries, Inc. v. American Stock Exchange, 452 F. 2d 
935 (C.A. 5, 1971), cert. den. 409 U.S. 842 (1972). The 
Court there held that the company involved had in fact 
been given a hearing comporting with the requirements 
of due process. 


8To date, Federated has submitted nothing to indicate 
that further progress has been made toward achieving a 
combination with another company. 


8The Exchange further stated that based on its review 
of the information submitted to us by Federated and the 
absence of definitive information indicating that compli- 
ance with current delisting standards was imminent, it did 
not deem withdrawal or deferral of the application war- 
ranted. 


10Cf, Langley Corporation, Securities Exchange Act Re- 


lease No. 9729 (August 16, 1972); Magic Marker Corpo- 
ration, Securities Exchange Act Release No. 8163 
(September 20, 1967); Fotochrome, Inc., Securities Ex- 
change Act Release No. 7985 (October 24, 1966). 


11Cf. United States v. Morgan, 313 U.S. 409, 422 
(1941); San Francisco Mining Exchange v. S.E.C., 378 
F. 2d 162, 168 (C.A. 9, 1967). 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10255/June 29, 1973 


Admin. Proc. File No. 3-3659 
In the Matter of the Application of 


SCHWARM AND COMPANY 
626 Park Avenue 
Hamilton, Ohio 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES, 
DEALERS, INC. 


FINDINGS, OPINION AND ORDER MODIFYING 
ACTION OF REGISTERED SECURITIES ASSOCIATION 


REGISTERED SECURITIES ASSOCIATION - REVIEW 
OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 
Failure to Comply with Recordkeeping Requirements 


Where member of registered securities association in 
violation of association’s rules of fair practice, failed to 
keep current certain of its books and records but where 
it appeared, among other things, that the failure to keep 
the records current occurred only for a 22-day period and 
was immediately corrected, and there was no evidence 
that records were otherwise deficient or that member's 
financial position was impaired, he/d, under the circum- 
stances, sanctions imposed by association modified to a 
censure. 


APPEARANCES: 


Carl L. Shipley and John Barry Donohue, Jr. of Shipley, 
Akerman, Stein & Kaps, for Schwarm and Company. 


Lloyd J. Derrickson and Frank H. Formica, for the 
National Association of Securities Dealers, Inc. 


This is an application pursuant to Section 15A(g) of the 
Securities Exchange Act by Schwarm and Company, a 
member of the National Association of Securities Dealers, 
Inc. (“NASD”), for review of disciplinary action taken 
against it by the Association. 


The NASD found that applicant violated Sections 1 and 
21(a) of Article II1 of the NASD’s Rules of Fair Prac- 
tice | in that it failed to prepare and maintain its books 
and records in accordance with the provisions of our 
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Rules 17a-3 and 17a-4 under the Exchange Act. 2 Specif- 
ically, the NASD found that as of April 22, 1970 the last 
posting to the firm’s purchase and sale blotter, cash re- 
ceipts blotter, securities position record, customer ledger 
and general ledger was March 31, 1970 and that during 
the period from about April 1, 1969 through about 
March 31, 1970 the firm failed to record in each custom- 
er’s account the date of receipt of payments for securities 
purchased. The NASD censured the firm, fined it $600, 
and assessed it with costs. Briefs were filed with us by 
the firm and the NASD. Our findings are based upon our 
independent review of the record before the NASD. 


Section 15A(h) of the Exchange Act, which defines the 
nature of our review of disciplinary action by the NASD, 
provides that we must dismiss these review proceedings if 
we find that applicant engaged in the conduct found by 
the NASD and that such conduct violated the designated 
rules of the Association, unless we further find that the 
penalties imposed by the NASD are excessive or oppres- 
sive, having due regard to the public interest, and should 
be cancelled or reduced. 


The record establishes and applicant does not dispute that 
as of April 22, 1970, the last posting to its purchase and 
sale and cash receipts blotters, securities position record 
and customer and general ledgers was March 31, 1970. 


According to the decision of the NASD District Business 
Conduct Committee, applicant was a small firm which 
executed about 15 transactions a month, 75% of which 
were sales of investment company shares to retail custom- 
ers. Its president, who maintained the firm’s books and 
records, was the firm’s only full-time employee. The presi- 
dent testified that he had gotten behind in his posting 
while breaking in a new employee, but that he maintained 
an alphabetical file of copies of customers’ confirmations 
which contained additional notations including data re- 
garding payments and securities received and disbursed, 
and that he went through this entire file every day. 


The alphabetical file maintained by applicant was no 
doubt useful in the light of the nature and extent of its 
business, and the NASD on appeal concedes that such 
file contained the information required of a customer 
ledger. We agree with the NASD, however, that such file 
is an inadequate substitute for the purchase and sale 
blotter which requires itemized chronological daily rec- 
ords; for the cash receipts blotter which requires daily 
records of all cash receipts; for the general ledger which 
reflects assets, liabilities and capital items; and for the 
securities position record which reflects positions by secu- 
rities rather than by customers. 


Nor can we accept applicant’s contention that all the 
specified records were in fact current because they were 
posted to the end of the prior month. A lag of 22 days, 
such as occurred here, in the posting of blotters, which 
are required to be kept on a daily basis, and in the post- 
ing of the securities position record, cannot be considered 
compliance with the requirement that such records be 
kept current. A different situation exists, however, with 
respect to the general ledger. The primary use of such 
ledger would normally be the ascertainment of the firm’s 
net capital position, and such ledger should be posted as 
frequently as necessary to make net capital computations 
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and at least monthly. In this case there is no indication 
that the firm had any net capital problem, the general 
ledger was posted through the end of the previous month, 
the president testified that the firm’s records were in such 
condition that he could prepare a trial balance at any 
time, and it appears that immediately following the 
NASD inspection he brought the specified records up to 
date and so notified the NASD in writing on that same 
day. 


Accordingly, we sustain the NASD’s findings of violations 
with respect to the failure to keep the blotters and securi- 
ties position record current during April 1970 and set 
aside the findings of failure to keep the customer and 
general ledgers current. 


With respect to the second charge, the NASD examiner 
who inspected applicant’s books and records testified that 
he was unable to conduct a review to ascertain whether 
the firm was complying with Regulation T issued by the 
Federal Reserve Board because during the period from 
April 1, 1969 through March 31, 1970, the firm failed to 
record in each customer account the date of receipt of 
payments for securities purchased. Applicant testified that 
the payment dates were recorded on the customers’ ledger 
cards themselves as well as on the copies of the confirma- 
tions, in a cash receipts journal and in a general ledger 
control account. The NASD examiner agreed that the pay- 
ment dates were recorded on the confirmation copies. 
Customer account cards for the period involved were pro- 
duced at the NASD District Committee hearing and made 
available to the NASD District Director, who after review- 
ing them, called attention to only one card where the date 
of the customer's payment was not recorded. 3 There is 
no evidence of any Regulation T violations; applicant's 
president testified that all payments were received in 
good time and that the firm had never found it necessary 
to request extensions of time within which to collect the 
amounts due on purchases. 


Under all the circumstances, we cannot find that the rec- 
ord supports a finding that applicant engaged in conduct 
inconsistent with just and equitable principles of trade by 
failing to include in customer accounts the dates of re- 
ceipt of payments for securities purchased. 


Applicant argues that the penalty in any event is excessive. 
In passing on this contention, we take into consideration 
that we have set aside certain findings of violations made 
by the NASD. We are left with the finding that as of 
April 22, 1970, applicant had not posted the purchase 
and sale and cash receipts blotters and the securities posi- 
tion record beyond March 31, 1970. The recordkeeping 
requirements are important not only to enable a broker- 
dealer to respond promptly to customer inquiries and re- 
quests but also in connection with determining whether a 
firm is in compliance with other regulatory requirements 
intended to safeguard the public interest and to protect 
investors. For these and similar reasons we have emphas- 
ized the importance of compliance with our recordkeep- 
ing requirements. 2 Without departing from these views, 
we note in this case that the delay in posting was relatively 
brief (22 days), that at no time did it appear that applicant's 
records otherwise were in a bad or chaotic condition or that 
its financial condition was impaired, and that the firm’s 
president was able to and did bring the posting up to date 
on the day following the date of the NASD examination. 
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Moreover, at the NASD District Committee hearing, the 
members thereof indicated that the more serious aspect 
of the complaint was the alleged inability to determine 
compliance with Regulation T because of the asserted 
failure to record the dates of receipt of payment for secu- 
rities purchased, a charge we find unsupported by the 
record, 6 


Under all the circumstances, we conclude that it is appro- 
priate, having due regard for the public interest, to modify 
the sanctions to a censure of applicant without the im- 
position of a fine or costs. 


Accordingly, 1T 1S ORDERED that the sanctions of a 
censure and fine and costs imposed against Schwarm and 
Company be, and they hereby are, modified to a censure. 


By the Commission (Senior Commissioner OWENS and 
Commissioners HERLONG, LOOMIS and EVANS). 


Ronald F. Hunt 
Secretary 


Section 1 of Article III requires the observance of high 
standards of commercial honor and just and equitable 
principles of trade. Section 21(a) provides that a member 
shall keep and preserve books and records in conformity 
with all applicable laws, rules and regulations. 


2Rule 17a-3, in pertinent part, requires that certain 
books and records be made and kept current including 
blotters (or other records of original entry) containing an 
itemized daily record of all purchases, sales, receipts and 
deliveries of securities and all receipts and disbursements 
of cash; ledgers (or other records) reflecting all assets and 
liabilities, income and expense and capital accounts; 
separate ledger accounts (or other records) for each cus- 
tomer; and a separate position record or ledger for each 
security. 


Under Rule 17a-4 the above records must be preserved 
for at least six years, the first two years in an easily 
accessible place. 


3Neither this card nor the other cards were included in 
the record as exhibits. 


4Applicant also objected to the finding by the NASD of 
a failure to comply with our Rule 17a-4 which requires 
the preservation of records required to be prepared. Where 
the basic charge is of a failure to make required records, 
we would not consider the failure to ‘‘preserve’’ the rec- 
ords allegedly not made to constitute a separate and addi- 
tional violation, and there is no evidence or claim that 
applicant otherwise violated the requirement to preserve 
records. 


5See for example, Dunhill Securities Corp., Securities 
Exchange Act Release No. 9066 (January 26, 1971); 
Associated Securities Corporation, 40 SEC 10, 18 (1960). 


6Applicant on appeal also asserts that the NASD has 
failed to show affirmatively that its procedures for handl- 
ing this matter conformed to the Association’s rules in 
that the NASD has not shown that there was a proper 


delegation of authority to the District Subcommittee 
which conducted the hearing, that the full District Con- 
duct Committee reviewed the record and voted on the 
case, or that the Board of Governors considered the mat- 
ter and affirmed the District Committee’s decision by a 
majority vote. We find no merit in any of these conten- 
tions. At no time during the hearing before the District 
Committee or while the matter was on appeal to the 
Board of Governors did applicant object to any of the 
procedures utilized by the Association, nor has applicant 
submitted any evidence indicating the Association deviated 
from its rules. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10256/June 29, 1973 


The Securities and Exchange Commission announced pur- 
suant to Section 15(c)(5) of the Securities Exchange Act 
of 1934 ("Exchange Act’’) the temporary suspension of 
over-the-counter trading for a ten-day period commencing 
at 10:00 a.m. (EDT) on June 29, 1973 and terminating 
at midnight (EDT) on July 8, 1973 of the securities of 
Great Republic Financial Corp., located in Vancouver, 
Washington; Madjac Data Co., Inc., located in Jackson 
Heights, New York; and Royal Atlas Corp., located in 
New York, New York. 


The Commission initiated the subject suspensions because 
the subject issuers failed to comply with the reporting 
provisions of the Exchange Act resulting in the lack of 
current and accurate information available to the public. 


The Commission cautions broker-dealers, shareholders, and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that pursuant to Rule 15c2-11 under the Exchange 
Act, no quotation may be entered unless and until they 
have strictly complied with all of the provisions of said 
rule. If any broker or dealer has any questions as to 
whether or not he has complied with said rule, he should 
not enter any quotation but immediately contact the staff 
of the Division of Enforcement in Washington, D.C. If any 
broker or dealer is uncertain as to what is required by 
Rule 15c2-11, he should refrain from entering quotations 
relating to the securities in question until such time as he 
has familiarized himself with said rule and is certain that 
all of its provisions have been met. If any broker or dealer 
enters any quotation which is in violation of said rule, 

the Commission will consider the need for prompt en- 
forcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10257/June 29, 1973 


Admin. Proc. File No. 3-3523 


In the Matter of the Applications of 
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SAFECO SECURITIES, INC. 
4347 Brooklyn Avenue, N.E. 
Seattle, Washington 

and 
KIRBY L. CRAMER 
WALLACE E. OPDYCKE 


For Review of Disciplinary Action Taken By the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


FINDINGS, OPINION AND ORDER MODIFYING 
ACTION OF REGISTERED SECURITIES ASSOCIATION 


REGISTERED SECURITIES ASSOCIATION - REVIEW 
OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 


Failure to Comply with Free-Riding and Withholding 
Interpretation 


Supervision of Officer’s Outside Activities 


Where officer of member of registered securities asso- 
ciation engaged for own profit through other members in 
purchases of “hot issue” securities from broker-dealer 
distribution participants and sales of such securities above 
offering price in aftermarket, association's finding that 
officer failed to comply with its free-riding interpretation 
then in effect, in violation of association's rules of fair 
practice, sustained, but finding that member failed to 
exercise proper supervision over such outside activities of 
officer set aside. 


Where person became registered with member as prin- 
cipal at request of member's parent because of possibility, 
which did not materialize, that he might become associ- 
ated with member in that capacity, he/d, registered securi- 
ties association had no jurisdiction over his participation 
in purchase and sale of “hot issue” securities, and associa- 
tion’s finding that he violated its rules of fair practice set 
aside. 


APPEARANCES: 


Bruce Maines and Fred Bruhn, for Safeco Securities, Inc. 


Kenneth L. Schubert, Jr. and Michael D. Garvey, of 
Hougher, Garvey, Schubert & Barnes, for Kirby L. 
Cramer and Wallace E. Opdycke. 


Lloyd J. Derrickson, Frank J. Wilson and Andrew McR. 
Barnes, for the National Association of Securities Dealers, 
Inc. 


These are applications pursuant to Section 15A(g) of the 
Securities Exchange Act of 1934 by Safeco Securities, 
inc. (‘Safeco’), a member of the National Association of 
Securities Dealers, Inc. (““NASD’’), and Kirby L. Cramer 
and Wallace E. Opdycke, who were registered as principals 
of Safeco, for review of disciplinary action taken against 
them by the NASD. 1 


The NASD found that from September 1968 to May 
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1969, Cramer and Opdycke violated Section 1 of Article 
111 of the NASD’s Rules of Fair Practice in that they 
failed to comply with its ‘‘Free-Riding and Withholding” 
Interpretation (“Interpretation”), then in effect, issued 
under that section. 2 The NASD further found that Safe- 
co violated Sections 1 and 27 of Article III in that it 
failed to exercise proper supervision with a view to pre- 
venting such violations. 3 The NASD censured applicants, 
suspended the registrations of Cramer and Opdycke for 
10 days, and fined Cramer and Opdycke $20,000 each 
and Safeco $5,000. 


Free-Riding Violations 


Cramer was vice-president and a director of Safeco, which 
was the principal underwriter of and an investment adviser 
to two mutual funds, and he performed the member's in- 
vestment advisory function. Opdycke was employed by 
the member's parent, Safeco Corporation, which was not 
a member of the NASD, to manage the bond portfolios 
of various insurance companies. In June 1968, Cramer 
and Opdycke, with other persons, organized Seadyne Cor- 
poration as a private investment club unrelated to Safeco, 
to investigate business ventures for investment. There- 
after, Seadyne opened accounts with about 33 broker- 
dealers for the purpose of trading in the market to pro- 
vide capital for future venture investments. During the 
relevant period, eight of those firms, which were named 
as respondents by the NASD, as distribution participants 
allocated portions of 27 so-called “‘hot issues,” for a total 
price of $134,312, to the Seadyne accounts which sold 
the securities within three weeks after completion of the 
offerings for a profit of $43,045. 4 


We find, as did the NASD, that Cramer’s purchases and 
sales of ““hot issues’ through the Seadyne accounts failed 
to comply with the Interpretation and that his conduct 
violated Section 1 of Article Ill of the NASD’s Rules and 
was inconsistent with just and equitable principles of 
trade. We do not agree with the NASD’s similar finding as 
to Opdycke. Although he was registered as a principal of 
Safeco, the record shows that he was not associated with 
Safeco but with its non-member parent and accordingly 
was not subject to the NASD’s jurisdiction. 5 He had 
applied for such registration at the parent’s request be- 
cause of the possibility, which did not materialize, that 
he might become associated with Safeco. The failure to 
withdraw registration cannot confer jurisdiction upon the 
NASD over a person who was not associated with a mem- 
ber. Accordingly, our order will set aside the sanctions 
imposed upon Opdycke by the NASD. Cramer, on the 
other hand, was clearly an associated person of Safeco 
notwithstanding his assertion that he was only a nominal 
officer exempt from registration as a principal 6 and 
never engaged in the management of the member's invest- 
ment banking or securities business which would place 
him in the category of a “‘principal’’ as defined by the 
NASD. 7 


Cramer as well as Safeco contended that the Interpreta- 
tion did not apply to purchasers, and Cramer asserted 
that he was so advised by the District Committee Secre- 
tary during the latter’s investigation of applicants in June 
1969, after the ‘‘hot issue” transactions in question had 
been effected. As previously noted, however, the Inter- 
pretation expressly imposed an obligation upon associated 






































persons to make a bona fide public offering, at the public 
offering price, of securities acquired by a participation in 
any distribution. Cramer, who with a view to distribution 
obtained the ‘‘hot issue” securities for the Seadyne ac- 
counts from broker-dealers participating in the distribu- 
tions, was himself a participant in the distributions, 8 and, 
by engaging in the sale of those securities at a price higher 
than the offering price, clearly breached that obligation. 
The contrary view expressed by the Secretary, after the 
transactions in question had been effected, did not estop 
the NASD from instituting the proceedings and holding 
the i. tome to be applicable and did not prejudice 
Cramer, 10 


Cramer is not aided by the language in the first cause of 
complaint that he ‘‘engaged in a course of conduct de- 
signed to facilitate the purchase’’ of hot issues ‘‘with 
knowledge” that the Seadyne accounts were within the 
purview of the Interpretation (emphasis supplied), nor by 
the lie detector tests administered by polygraphists em- 
ployed by him in which he answered in the negative a 
question whether he “‘knowingly” violated any of the 
NASD rules. Whatever the merits of lie detector tests, 11 
Cramer could have known that the accounts were within 
the purview of the Interpretation without necessarily be- 
ing aware that he was violating the Rules. In any event, 
in determining whether Cramer failed to comply with the 
Interpretation, it is immaterial, except in determining the 
nature of the sanction to be imposed in the public inter- 
est, whether he was aware that the Interpretation was 
applicable to the ie: & accounts or that he was violat- 
ing the NASD Rules. 12 


Supervision of Outside Activities 


Safeco was informed by Cramer and Opdycke, in a June 
3, 1968 memorandum, of their formation of Seadyne. 
The memorandum, a report on the ‘outside activities” of 
Cramer, Opdycke and another person addressed to an 
officer of Safeco who was also an official of Safeco’s 
parent, stated that initially they planned to operate Sea- 
dyne “‘somewhat like an investment club” and invest in 
“everything from art to real estate,’’ and that at the pres- 
ent time, although they ‘‘may own some stocks,” they 
“do not expect to purchase common stocks for the pur- 
pose of building a diversified portfolio as do most invest- 
ment clubs.”’ In April 1969, pursuant to a newly institut- 
ed supervisory procedure, Safeco received a report, signed 
by Cramer and Opdycke as president and treasurer, re- 
spectively, of Seadyne, indicating that Seadyne had trades 
in 27 named securities during the first quarter of 1969 
and had three of them in inventory at the end of the 
quarter. The report did not show the dates of the trades, 
the number of shares and dollar volume, and whether 
they were purchases or sales or involved new issues. About 
half of the securities listed were of new issues. Safeco re- 
viewed the names of the issues to determine whether Sea- 
dyne’s transactions in those issues involved any conflict 
with the duties owed by Cramer and Opdycke to the 
Safeco funds and insurance companies, respectively, but 
it did not attempt to discover whether any free-riding 
violations had occurred. 


Safeco’s written supervisory procedures had been sub- 
mitted to the District Business Conduct Committee for 
review and were not criticized by it. Those procedures 


provided in pertinent part that Safeco would supervise all 
of the activities of its personnel in relation to the busi- 
ness of the member. The NASD asserts that Safeco is re- 
sponsible for the securities activities of its personnel and, 
under Safeco’s supervisory procedures, was required to 
supervise Cramer to assure compliance with the Interpreta- 
tion. The NASD further asserts that Safeco failed to im- 
plement those procedures in that it ignored the “‘red 
flags’’ raised by the June 1968 memorandum and April 
1969 report which should have put Safeco on notice to 
make further inquiry into Cramer's activities on behalf of 
Seadyne. Safeco states that, in conformance with its pro- 
cedures, it was under no duty to supervise Cramer’s trans- 
actions in the Seadyne accounts to detect and prevent 
free-riding violations. It points out that Seadyne had no 
connection with Safeco’s business, and that Safeco was 
not a party to the transactions in the Seadyne accounts 
and did not profit from them. 


Under all the circumstances, we are satisfied that Safeco 
did all it was required to do in determining whether the 
Seadyne transactions conflicted with Cramer's duties to 
the Safeco funds, and that it had no obligation to exam- 
ine his outside activities to assure itself that he was com- 
plying with the Interpretation by making bona fide public 
offerings of the hot issue securities through Seadyne. Un- 
like the situations in Shearson, Hammill & Co. 13 and 
Earl L. Combest 14 cited by the NASD, Cramer's Sea- 
dyne transactions were not effected on behalf of the 
member but for his own private gain. Nor does it appear, 
assuming it were relevant, that Cramer used Safeco’s 
facilities to sell or to solicit its mutual fund customers to 
purchase the hot issue securities. The record merely shows 
that the sales were effected through Seadyne accounts 
opened with the selling group members and other firms. 
We accordingly conclude that Safeco did not violate Sec- 
tions 1 and 27 of Article II! of the NASD’s Rules of Fair 
Practice and that the sanctions imposed upon Safeco by 
the NASD should be set aside. 


Other Matters 


Cramer contends that the hearing panels of the District 
Committee and Board of Governors were not properly 
constituted because one of the two persons on the 
Board’s panel was not a member of the Board, and three 
of the eight persons on the District Committee’s panel 
were not members of the District Committee. The compo- 
sition of the panels, however, satisfied the procedural re- 
quirements set forth in the NASD’s Code of Procedure 
and By-Laws. As stated in the official explanation by the 
Board of Governors of procedures in disciplinary cases be- 
fore it, subcommittees of the Board “‘are usually com- 
posed of two or more men at least one of which must be 
a sitting member” of the Board. 15 And Section 3 of 
Article VI of the NASD’s By-Laws provides that a District 
Committee may, as it did here, appoint such Local Busi- 
ness Conduct Committees ‘‘as it deems necessary or appro- 
priate and, wherever possible, at least one member” of the 
Local Committee must be a member of the District Busi- 
ness Conduct Committee. 16 There is no record support 
for Cramer’s assertion that District Committee members 
who believed that under the Interpretation as they con- 
strued it no charges should be brought were excluded 
from the hearing panel. On the contrary, the District 
Committee minutes of March 20, 1970, which we, at the 


SEC DOCKET/77 











NASD’‘s request, accept for inclusion in the certified rec- 
ord, disclose that the hearing panel was selected “to avoid 
placing members of the Committee in a possibily embar- 
rassing or compromising position because of their or their 
firm's relationship to individuals and/or firms involved in 
the complaints.” 


Public Interest 


Cramer contends that the sanctions imposed upon him by 
the NASD are excessive and oppressive. He asserts among 
other things that he had no intention to violate the 
NASD Rules, that he was forced to leave his excellent 
position as: vice-president of Safeco and of one of the 
Safeco funds, and that he received harmful publicity as 

a result of the proceedings. The record indicates that he 
considered the Interpretation inapplicable to Seadyne’s 
purchases and sales of the hot issue securities but that a 
contributing factor in his losing his positions was manage- 
ment’s belief that the time and efforts devoted by him to 
a new manufacturing company were inconsistent with his 
responsibilities at Safeco. 


The District Committee, in addition to censuring Cramer, 
had fined him $15,000 and suspended his registration as 
a principal for 90 days. It believed that Seadyne was 
formed for the purpose of acquiring hot issue securities, 
that Cramer deliberately refrained from advising the sell- 
ing group members that he was a registered principal of 
Safeco in order to assure the acquisition of such securi- 
ties, and that most of the Seadyne transactions violated 
the credit provisions of Regulation T. Although the Com- 
mittee recognized that Regulation T violations were not 
charged and stated it was not basing any sanctions there- 
on, it nevertheless regarded those violations as further 
aggravating Cramer’s activities in connection with the 
other violations found. 


The Board of Governors, noting that exhibits in the rec- 
ord corroborated Cramer’s testimony that a substantial 
portion of his time and efforts spent on Seadyne was de- 
voted to venture capital situations, reduced his suspension 
to 10 days, but increased the fine to $20,000. 


We think that under all the circumstances, the Board was 
justified in considering the 90-day suspension excessive. 
However, it offered no explanation for increasing une fine 
by $5,000 while at the same time reducing the suspen- 
sion, and we see no justification for such increase. Cram- 
er’s failure to disclose his registration to the broker-deal- 
ers who sold the hot issues to Seadyne must be considered 
in light of the fact that he knew they were aware that he 
performed investment advisory functions for a fund, 
which under the Interpretation should have alerted them 
that the Seadyne accounts were restricted provided they 
knew or should have known of his beneficial interest 
therein. The record shows that he expressly disclosed his 
interest to three of the selling broker-dealers. 


Moreover, under the NASD’s complaint, the Committee 
had no warrant for considering Regulation T violations in 
aggravation or otherwise. We conclude that it is appropri- 
ate to modify the sanctions imposed upon Cramer by the 
Board by reducing the fine to $15,000. 


Accordingly, 1T 1S ORDERED that the sanctions imposed 
78/SEC DOCKET 








upon Kirby L. Cramer be, and they hereby are, modified 
to censure, suspension of his registration as a principal 
for 10 days, and a fine of $15,000, and that the sanctions 
imposed upon Safeco Securities, Inc. and Wallace E. 
Opdycke be, and they hereby are, set aside. 


By the Commission (Senior Commissioner OWENS and 
Commissioners HERLONG, LOOMIS and EVANS). 


Ronald F. Hunt 
Secretary 


Briefs were filed with us by applicants and the NASD, 
and we heard oral argument. Our findings are based upon 
a review of the record certified by the NASD. 


2Section 1 of Article III requires the observance of high 
standards of commercial honor and just and equitable 
principles of trade. Under the NASD’s Free-Riding and 
Withholding Interpretation in effect during the relevant 
period and Section 5 of Article | of the NASD’s Rules, 
associated persons as well as members had ‘‘an obligation 
to make a bona fide public offering, at the public offer- 
ing price, of securities acquired by a participation in any 
distribution, whether acquired as an underwriter, a selling 
group member, or from a member participating in the 
distribution as an underwriter or selling group member.” 


3Section 27 requires that a member shall supervise 
properly the activities of each associated person to assure 
compliance with the NASD’s Rules and statements of 
policy. 


4The NASD found that the eight member firms did not 
comply with the Interpretation in connection with the 
above transactions in the Seadyne accounts. They were 
censured and fined and did not seek review. 


5Section 5(a) of Article | of the NASD’s Rules of Fair 
Practice provides that the Rules ‘‘shall apply to all mem- 
bers and persons associated with a member,” and that 
“‘persons associated with a member shall have the same 
duties and obligations as a member.” Section 3(f) of 
Article | of the NASD’s By-Laws defines the term “person 
associated with a member” as “every . . . officer, director, 
or branch manager of any member, or any natural person 
occupying a similar status or performing similar functions, 
or any natural person engaged in the investment banking 
or securities business who is directly controlling or con- 
trolled by such member, whether or not any such person 
is registered’”’ with the NASD. 


6Schedule C-I11(2) under Section 2(d) of Article | of the 
NASD’s By-Laws exempts from registration associated per- 
sons ‘‘whose functions are related solely and exclusively 
to the member's need for nominal corporate officers.” 


7Schedule C-I(1)(a) under Section 2(d) of Article | of 
the NASD’s By-Laws provides that associated persons, in- 
cluding officers, “‘who are actively engaged in the manage- 
ment of the member’s investment banking or securities 
business,” are designated as principals and must be regis- 
tered. Section 3(c) of Article | of the By-Laws defines 
“investment banking or securities business” as underwrit- 
ing, purchasing and selling securities. 




















8See Jaffee & Company, Securities Exchange Act Re- 
lease No. 8866, pp. 3-4 (April 20, 1970), rev'd in part on 
other grounds, 446 F. 2d 387 (C.A. 2, 1971). 


9Cf. Leonard H. Zigman, 40 S.E.C. 954 (1962). 


10Cramer and Safeco further asserted that the NASD in 
effect charged them with responsibility under the Inter- 
pretation as subsequently amended (November 1, 1970) 
to cover violations by a “‘recipient,’” and therefore im- 
properly applied the amendment to them retroactively. 
That amendment provided, among other things, that 
where a person associated with a member “‘has been the 
recipient of shares of a public offering to the extent that 
such violates the Interpretation,’’ such person shall be 
deemed to be in violation as well as the member who 
sold the shares. It should be noted, however, that under 
the amendment Cramer would be in violation to the same 
extent as his seller, whether or not Cramer sold the “hot 
issue” securities at prices higher than the offering price, 
whereas in the instant case his violations under the earlier 
Interpretation rest, as we have seen, on his sales above the 
offering price rather than on his purchases. This holding 
means, contrary to applicants’ assertion, that under the 
earlier Interpretation Cramer was under no duty to deter- 
mine the applicability to the Seadyne purchases of the 
exceptions provided in that Interpretation for allocations 
to a restricted account which are, among other things in- 
substantial and not disproportionate in amount as com- 
pared to sales to members of the public. Rather, in this 
case, that was the duty of the broker-deaiers who sold the 
hot issue securities to Seadyne. 


11See William E. Coxe, Securities Exchange Act Release 
No. 9875, p. 4 (November 28, 1972): ‘. . . the courts 
have generally rejected results of such tests when offered 
in evidence for the purpose of establishing guilt or in- 
nocence on the ground that the polygraph has not as yet 
obtained scientific acceptance as a reliable and accurate 
means of ascertaining truth or deception.” (Citations 
omitted) 


12Cramer’s reliance on Bailey & Co., 41 S.E.C. 847 
(1964), as establishing that the NASD must prove an in- 
tent not to comply with the Interpretation, is misplaced. 
We there held that applicant had violated Section 1 of 
Article 11 but reduced the sanction in the public interest 
because, among other things, there was no intent to violate 
the rules. See also Cortlandt Investing Corporation, Securi- 
ties Exchange Act Release No. 7682, p. 6 (August 24, 
1965). Cramer incorrectly equates intent to violate with 
the willfulness required to be shown with respect to vio- 
lations alleged in broker-dealer disciplinary proceedings 
pursuant to Section 15(b) of the Securities Exchange Act. 
Apart from the fact that violations of the NASD’s Rules 
need not be willful unless a finding of willfulness is specif- 
ically required (see Boren & Co., 40 S.E.C. 217 (1960) ), 
willfulness under Section 15(b) merely means ‘‘inten- 
tionally committing the act which constitutes the viola- 
tion. There is no requirement that the actor also: be aware 
that he is violating one of the Rules or Acts.”’ Tager v. 
S.E.C., 344 F. 2d 5, 8 (C.A. 2, 1965), aff’g Sidney Tager, 
Securities Exchange Act Release No. 7368 (July 14, 
1964). See also Gerhart & Otis, Inc. v. S.E.C., 348 F. 2d 
798, 802-3 (C.A.D.C. 1965) aff’g Gearhart & Otis, Inc., 
Securities Exchange Act Rel. No. 7329 (June 2, 1964). 


13Securities Exchange Act Release No. 7743, p. 25 
(November 12, 1965). 


1435 S.E.C. 623, 626 (1954). 


15NASD Manual, p. 3026. We approved such procedure 
in Southern Brokerage Co., Inc., Securities Exchange Act 
Release No. 7463, p. 7 (November 19, 1964). 


16Section 22(b) of the NASD’s Code of Procedure author- 
izes any District Business Conduct Committee to refer a 
complaint to a Local Committee for hearing if, in its dis- 
cretion, it considers such reference appropriate in view of, 
among other things, the nature of the complaint, and the 
Local Committee’s determination must be submitted to the 
District Business Conduct Committee for final action. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10258/June 29, 1973 


Admin. Proc. File No. 3-4045 
In the Matter of the Application of 


A. BENNETT JOHNSON 
2890 Tandy Turn 
Eugene, Oregon 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


FINDINGS, OPINION AND ORDER MODIFYING 
ACTION OF REGISTERED SECURITIES 
ASSOCIATION 


REGISTERED SECURITIES ASSOCIATION - REVIEW 
OF DISCIPLINARY PROCEEDINGS 


In proceedings for review of disciplinary action taken by 
registered securities association, its findings that president 
of member caused member to sell securities at unfair prices, 
set aside, where markups were improperly computed by 
association on the basis of costs which were not representa- 
tive of prevailing market; its findings that president caused 
member to fail to establish adequate written supervisory 
procedures, sustained; and sanctions imposed on him, 
modified to censure. 


APPEARANCES: 


Robert C. Laskowski, of McMurry & Nichols, for A. Ben- 
nett Johnson. 


Lioyd J. Derrickson and Andrew McR. Barnes, for the Na- 
tional Association of Securities Dealers, Inc. 


This is an application pursuant to Section 15A(g) of the 
Securities Exchange Act by A. Bennett Johnson, a regis- 
tered principal who during the period involved herein was 
president of First Cascade Securities, Inc., then a member 
firm of the National Association of Securities Dealers, 
Inc. (“NASD”), for review of disciplinary action 
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taken against him by the NASD. 


The NASD complaint charged that during the period 
May-September 1970, the firm and Johnson violated Sec- 
tions 1, 4 and 27(a) of Article II! of the NASD’s Rules 
of Fair Practice in that the firm executed a series of 81 
sales as principal to members of the public at prices which 
were not reasonably related to the then current market 
prices and not fair, and failed to establish adequate writ- 
ten supervisory procedures. 1 The NASD District Business 
Conduct Committee, after a hearing, issued its decision in 
which it dismissed the charge of sales at unfair prices, 
found a failure to establish written supervisory procedures 
as charged, and ordered that the firm and Johnson be cen- 
sured. The NASD Board of Governors reviewed the Dis- 
trict Committee decision on its own motion. 2 The 
Board, after a hearing, concluded that the sales had been 
made at unfair prices and reversed the District Commit- 
tee’s findings of no violations in this respect. The Board 
thereupon increased the penalties from censure to cen- 
sure and a five-day suspension of the firm and censure, a 
$1,000 fine and a ten-day suspension of Johnson. From 
this latter action Johnson appeals. 


Section 15A(h) of the Act, which defines the nature of 
our review of disciplinary action by the NASD, provides 
in pertinent part that if it appears to us that the evidence 
does not warrant the finding of misconduct made by the 
NASD, we shall set aside the action of the Association. 


The charge of unfair prices relates in the main to the 
firm’s purchase and resale of some of the securities in- 
ventory of another broker-dealer which was being liqui- 
dated under the Bankruptcy Act. The firm submitted bids 
for various blocks of securities to the trustee for the 
bankruptcy estate who was soliciting such bids generally 
from local broker-dealer firms. The testimony was that 
the trustee generally obtained at least three bids for any 
particular block, and with the approval of the Bankruptcy 
Court made sales to the highest bidder. The firm under 
Johnson's management resold such securities as it acquired 
from the trustee to public customers at prices which the 
NASD found to represent markups of up to 50% over the 
firm’s cost. Markups over current market prices; of such a 
magnitude clearly would be unfair and in violation of the 
NASD’s Rule on fair pricing. In our view, however, this 
record does not present such a situation. 


The NASD District Committee found that the firm’s sales 
prices were in line with the quotations of other broker- 
dealers in a local trade publication, and that sales transac- 
tions had been executed by other broker-dealers at prices 
similar to and above those of the respondent firm. The 
District Committee concluded that under all the circum- 
stances the markups in this matter should be computed 
on the basis of the offered side of the quoted market 
(rather than on the firm's cost in its purchases from the 
bankruptcy trustee). As so computed, the District Com- 
mittee found the markups not excessive and not in viola- 
tion of the Association’s markup policy, and so dismissed 
the charge of unfair prices. 


On the basis of Sections 1 and 4 of the NASD’s Rules of 
Fair Practice, the NASD markup policy prohibits a mem- 
ber from entering into any transaction with a customer 
at a price not reasonably related to the current market 
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price of the security. 4 The current market price referred 
to is normally the prevailing inter-dealer price, that is, the 
price at which transactions take place among dealers. 

The NASD markup policy expressly states that in the 
absence of other bonafide evidence of the prevailing 
market, a member’s own contemporaneous cost is the 
best indication of the prevailing market price. 6 Such 
cost constitutes an appropriate basis for computing mark- 
ups, unless it can be shown that it is not representative of 
the market price prevailing at the time of his sales. 7 


In this case, we find that the District Committee's deci- 
sion not to use the firm's costs as a basis for computing 
markups appropriate in view of the surrounding circum- 
stances. A dealer’s own contemporaneous cost is not 
representative of the prevailing market in such special cir- 
cumstances as where he acquired the securities in a dis- 
tress sale or obtained a special price concession because 
of a large purchase. 8 The record indicates the existence 
of special circumstances of this character with respect to 
the shares acquired from the bankruptcy estate on the 
basis of competitive bids generally in relatively large 
blocks. No active market for the stocks existed and we 
consider that those purchases were in the nature of dis- 
tress transactions or involved price concessions and, ac- 
cordingly, were not indicative of the prevailing or current 
market prices. 


The Board of Governors rejected the contention that the 
prices were reasonably related to the current market be- 
cause it concluded that the firm had controlled the exist- 
ing markets and was able to maintain the retail markets at 
inflated levels through block purchases from the court ap- 
pointed trustee. The evidence in the record does not sup- 
port this conclusion. And there is evidence in the record 
of transactions between other dealers in the stocks which 
were contemporaneous with the firm’s sales. A number of 
such transactions were effected at prices higher than or 
about the same as the firm’s sales prices. 


Published quotations may in appropriate circumstances 
also be considered as evidence of prevailing market. 10 
This is true, even though problems are involved in the use 
of such quotations for determining the market price of 
securities, particularly when, as here, they are low-priced 
and have inactive markets. On the basis of a schedule 
submitted by the firm to the NASD it appears that in a 
large number of instances one or two other dealers quoted 
the stocks in question about the same time as the firm’s 
sales, and that the quoted asked prices were generally 
higher than or around the same as those sales prices. 


We find no basis in the record for finding that the firm 
directly or indirectly controlled and maintained the prices 
at which other dealers were making quotations and trans- 
actions. The comrnissions of the firm’s salesmen were 
high. But it does not follow, as the Board seemed to be- 
lieve, that this necessarily produced unfair prices not rea- 
sonably related to the market. A dealer may, of course, 
share with its salesmen the discount it obtained in the 
purchase of stock below the prevailing market without 
violating the NASD markup policy. 


Under all the circumstances we set aside the Board’s find- 
ings of violations of Sections 1 and 4 of the NASD Rules 
based on sale of securities at unfair prices. 
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The District Committee had imposed a penalty of only a 
censure taking into account what it considered the de 
minimus nature of the violation based on the failure to 
establish adequate written supervisory procedures, noting 
that it appeared this deficiency had been subsequently 
corrected. The Board increased the penalties because of 
its conclusion that there were sales at unfair prices. Since 
we have set aside this latter finding of violation, it is 
appropriate in the public interest to reinstate the penalty 
ordered by the District Committee. 


Accordingly, 1T |S ORDERED that the penalties imposed 
by the Board of Governors of the National Association of 
Securities Dealers, Inc. against A. Bennett Johnson be, and 
they hereby are, modified to a censure. 


By the Commission (Senior Commissioner OWENS and 
Commissioners HERLONG, LOOMIS and EVANS). 


Ronald F. Hunt 
Secretary 


Section 1 requires the observance of high standards of 
commercial honor and just and equitable principles of 
trade. Section 4 provides in pertinent part that where a 
member sells for his own account to his customer, the 
price must be fair, taking into consideration all relevant 
circumstances. Section 27(a) requires the establishment of 
written supervisory procedures to assure compliance with 
applicable requirements. 


2Section 15 of the NASD Code of Procedure for Handi- 
ing Trade Practice Complaints, as here pertinent, provides 
that action by the District Committee is subject to re- 
view by the Board on its own motion. 


3The firm has not sought review of the NASD action 
and the decision has become final as to it. 


4NASD Manual, p. 2056. 

5Waftalin & Co., Inc., 41 S.E.C. 823, 825 (1964). 
6NASD Manual, p. 2056. 

7Cf. Naftalin & Co., Inc., supra, at 826-7. 


8Cf. Strathmore Securities, Inc., Securities Exchange 
Act Release No. 7864 (April 18, 1966); Langley-Howard, 
Inc., Securities Exchange Act Release No. 7986 (October 
26, 1966). 


9At the hearing before a sub-committee of the Board of 
Governors, its members seemed disturbed at the possibili- 
ty that the firm might have taken advantage of the trustee 
or that it might have had some understanding or arrange- 
ment with him whereby it would be assured of acquiring 
the estate’s securities at low prices. But the NASD’s com- 
plaint contained no charges of unfair purchase prices, only 
of unfair sales prices. In any event, there is no evidence in 
the record to indicate that the firm had any understand- 
ing with the trustee to improperly acquire securities at 
low prices. At least one member of the District Commit- 
tee at its hearing admitted that he was aware of the fact 
that the bankruptcy trustee was seeking bids from other 


local dealers, and there is testimony that the firm did not 
obtain securities in all cases where it submitted bids. 


10Cf, Samuel B. Franklin & Company, Securities Ex- 
change Act Release No. 7407, p. 3 (September 3, 1964). 


11Cf, Samuel B. Franklin & Company, supra. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10259/June 29, 1973 


Admin. Proc. File No. 3-3970 
in the Matter of the Application of 


L. C. FISHER COMPANY, INC. 
107 East 3rd Street 
Sheffield, Alabama 
and 
L. C. FISHER 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


FINDINGS, OPINION AND ORDER DISMISSING 
REVIEW PROCEEDINGS 


REGISTERED SECURITIES ASSOCIATION - REVIEW 
OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 


In proceedings for review of action of registered secu- 
rities association expelling firm from membership and 
barring president from association with any member in a 
principal or supervisory capacity, association’s findings 
that member failed to comply with net capital and rec- 
ord-keeping requirements, to maintain written supervisory 
procedures and to send confirmations to mutual fund 
underwriters, sustained, and review proceedings dismissed. 


Duplicative Findings of Violations Based on Failure to 
Prepare and Preserve Same Records 


Where registered securities association found member 
firm in violation of record-keeping requirements on basis 
of failure to prepare certain books and records, additional 
findings of violation based on failure to preserve same 
books and records set aside. 


Failure to Send Confirmations to Broker-Dealers 


Finding by registered securities association that member 
violated association’s Rule of Fair Practice embodying 
general ethical standard by failing to send confirmations 
to broker-dealer mutual fund underwriters as required by 
association’s Uniform Practice Code sustained, but addi- 
tional findings that such failure also violated Rules requir- 
ing that confirmations be sent to customers and that 
copies of such confirmations be made and preserved set 
aside, since term ‘‘customer” as defined in Rules excludes 
broker-dealers. 
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APPEARANCES: 
Murray W. Beasley, for applicants. 


Lloyd J. Derrickson and Dennis C. Hensley, for the Na- 
tional Association of Securities Dealers, Inc. 


This is an application pursuant to Section 15A(g) of the 
Securities Exchange Act by L. C. Fisher Company, Inc., 
a member of the National Association of Securities Deai- 
ers, Inc. (“NASD”), and L. C. Fisher, its president, for 
review of disciplinary action taken against them by the 
Association. The NASD expelled the firm from member- 
ship, barred Fisher from association with any other mem- 
ber in a principal or supervisory capacity, censured appli- 
cants, and assessed costs against the firm. 


The NASD found that the member and Fisher violated 
Sections 1, 12, 21 and 27 of Article Ill of the NASD’s 
Rules of Fair Practice in that (a) as of 20 month-end 
dates from November 1968 through April 1971, the firm 
conducted business with net capital deficiencies; (b) dur- 
ing the period March 1967 to May 1971, the firm failed 
to prepare and preserve records of monthly computations 
of aggregate indebtedness and net capital, and to make, 
keep current and preserve various other books and rec- 
ords; (c) the firm failed to establish and maintain written 
supervisory procedures; and (d) from March 1967 
through April 1971, the firm, in contravention of Section 
9 of the NASD’s Uniform Practice Code, failed to prepare 
and send confirmations to the sponsor broker-dealers of 
certain mutual funds in connection with transactions in 
the shares of such funds. 


No factual issue as to applicants’ misconduct is presented 
by the record before us and, with two relatively minor 
exceptions discussed below, we affirm the NASD’s find- 
ings of violations by applicants. 


We do not consider, as the NASD found, that the failure 
to preserve a particular record, as required by our Rule 
17a-4 under the Securities Exchange Act, constitutes a 
separate and additional infraction once a violation has 
been found based on the failure to prepare the same rec- 
ord, as required by Rule 17a-3. Accordingly, we set aside 
such duplicative findings of violation against applicants. 
In addition, while we agree that applicants’ failure to 
send confirmations to certain broker-dealer mutual fund 
underwriters violated Section 9 of the NASD’s Uniform 
Practice Code, which requires that each party to a transac- 
tion send a confirmation, and thereby Article II1, Section 
1 of the NASD’s Rules, 3 we set aside the NASD’s find- 
ings that such failure also constitute a violation of Sec- 
tions 12 and 21 of its Rules. Section 12 requires that 
customers be sent confirmations of their transactions, and 
Section 21 in effect requires that copies of customer con- 
firmations be made and preserved. However, Article II, 
Section 1(f) of the NASD’s Rules provides that the term 
““customer” as used in those Rules does not include a 
broker or dealer, unless the context otherwise requires. 4 


We further conclude that the sanctions imposed by the 
NASD are not excessive or oppressive, with due regard to 
the public interest, in view of applicants’ history of in- 
ability or unwillingness to comply with all applicable re- 
quirements. In addition to the violations we have affirmed 
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here, the firm was fined $200 and censured by the NASD 
in 1961 for failure to comply with the provisions of 
Regulation T and to preserve copies of advertisements 
used in its business. In addition, routine NASD examina- 
tions of the firm in 1963, 1965 and January 1967 each 
resulted in warning letters being sent citing various record- 
keeping deficiencies. 


Accordingly, 1T 1S ORDERED that these proceedings for 
review be, and they hereby are, dismissed. 


By the Commission (Senior Commissioner OWENS and 
Commissioners HERLONG, LOOMIS and EVANS). 


Ronald F. Hunt 
Secretary 


1Although, as the NASD points out, applicants did not 
comply with certain procedural requirements of our rules 
in seeking review of the Association’s action, we have 
nevertheless determined to consider their petition on the 
merits. 


2Section 1 of Article II! requires the observance of high 
standards of commercial honor and just and equitable 
principles of trade; Section 12, that customers be sent 
written confirmations of their transactions; Section 21, 
that books and records be kept in compliance with ap- 
plicable requirements; and Section 27, that written super- 
visory procedures be maintained. Section 9 of the Uni- 
form Practice Code requires each party to a transaction to 
send a confirmation. 


3See J. B. Howard, 41 S.E.C. 960, 962 (1964); Wesco 
and Company, Securities Exchange Act Release No. 7928, 
p. 4 (August 5, 1966). 


4Rule 15c1-1(a) under the Exchange Act similarly de- 
fines customer as not including a broker or dealer for pur- 
poses of our confirmation Rule 15c1-4. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10260/July 2, 1973 


PROPOSED TAX SHELTER RULES OF THE 
NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. (File No. 4-168) 


The Commission today announced that it is requesting 
public comment on proposed rules 1 now being consid- 
ered for adoption by the National Association of Securi- 
ties Dealers, Inc. (““NASD’’) which would establish a sys- 
tem of regulation in connection with the distribution by 
NASD members of securities of tax sheltered programs. 2 


The NASD published for comment on May 9, 1972 pro- 
posals which were substantially similar to the present pro- 
posals. The Commission has decided to supplement and 
update the NASD’s publication by requesting all persons 
interested in this matter (including those who submitted 
comments to the NASD last May) to submit their views 
directly to the Commission. The Commission desires com- 
ments not only to aid in its possible consideration of the 

















specifics of the NASD’s proposed plan of regulation, when 
it is filed formally under the provisions of Section 15A(j) 
of the Exchange Act, but also to provide itself with a 
broadened basis for developing its own policy respecting 
an appropriate regulatory approach in the tax shelter area 
generally. It should be emphasized that the Commission 
has not yet officially reviewed the NASD rules and has 
suggested that the NASD defer further action to establish 
and implement its program until the Commission and the 
Association have had an opportunity to examine the re- 
sponses to this release. 


A. Background 


For the past few years the NASD, as well as other regu- 
latory and self-regulatory organizations, has been con- 
cerned about the expanding number of sales of tax shel- 
tered securities which it believed were not being adequate- 
ly regulated. The present NASD rule proposals reflect two 
years of effort on the part of the NASD and its special 
committees to remedy various significant problems it be- 
lieves are present in many tax sheltered offerings. During 
this period the NASD has advised the Commission staff 
of its progress on a regular basis. 


The Commission has also been concerned with tax shel- 
tered programs. For example, it has initiated a proposal 
for federal legislation which would provide for the protec- 
tion + pee in oil and gas drilling funds or pro- 
grams. ~ The proposal is designed to deal with oil and gas 
programs which provide flow-through federal tax treat- 
ment to investors and which generally offer their partic- 
ipation interests to the public. Its regulatory provisions 
would, among other things, provide controls designed to 
prevent conflicts of interest and unfair transactions be- 
tween oil and gas programs and their managers; prohibit 
changes in fundamental policies of an oil and gas program 
without the approval of program participants; and require 
that persons acting as program managers do so pursuant 
to a written contract, material alterations of which would 
have to receive the participants’ approval. 


In another area, the Commission on May 3, 1972 appoint- 
ed a Real Estate Advisory Committee to study the securi- 
ties regulatory questions raised by real estate investment 
programs. The Committee’s report which was published 
on October 12, 1972 emphasized the importance of cer- 
tain present regulatory tools, such as the disclosure 
requirements under the Federal securities laws, to ensure 
that adequate information is available to customers; but, 
it also expressed caution against extending present Com- 
mission regulation over real estate securities. 4 The Com- 
mittee concluded, however, that if improved disclosure 
and enforcement policies do not adequately protect the 
interests of public purchasers in a competitive market, and 
if the state regulatory agencies and self-regulatory organ- 
izations are unable to achieve satisfactory uniformity in 
their regulatory programs in this regard, then a federal 
legislative approach may be necessary. The Committee 
also indicated that if legislation is deemed appropriate it 
might be modeled after the proposed Oil and Gas Invest- 
ment Act. 


Many of the states and various groups of state securities 
administrators have also been active in pursuing effective 
regulatory control over tax sheltered programs. In Cali- 


fornia, for example, the Real Estate Advisory Committee 
to the Commissioner of Corporations submitted its find 
ings on February 23, 1973, and proposed rules for the 
offer and sale of real estate programs covering disclosure, 
investor suitability and management fees, among other 
matters. Rules proposals covering real estate syndications 
comparable to California’s have also been adopted by the 
Midwest Securities Commissioners Association and we 
understand that they have been implemented in about 24 
states represented ir that group. These rules are sub- 
stantially comparable to the NASD’s proposals in the real 
estate area. The North American Securities Administrators 
Association also has been actively concerned with develop- 
ing model rules and guidelines for use by its members 
within their own jurisdictions. 


B. Nature of the NASD Proposals 


The NASD rule proposals, which would prescribe stand- 
ards governing tax shelters in which its members may 
participate, are rather lengthy (about 50 pages) and cover 
a great many aspects of their operations and underwriting 
arrangements. We have therefore prepared the following 
summary of them in order to facilitate discussion. The 
section numbers in parentheses refer to the appropriate 
sections of the NASD’s draft. 


1. Expertise (Section 2(a) and (b) ) - NASD members 
who desire to act as sponsors of a program would be re- 
quired to have a certain expertise appropriate to such a 
program (i.e., at least 4 years of experience in such 
matters). 


2. Minimum Program Net Worth and Public Sales (Sec- 
tion 2(c) and (d) ) - a sponsor would have to have a cer- 
tain net worth before NASD members could underwrite 
or participate in the distribution of the program. » In oil 
and gas programs, a minimum amount of public sales 
would have to be effected before the program could be 
aciivated. If such an amount were not raised, then all 
funds received from participants would have to be re- 
turned to them. 


In programs other than oil and gas, there would likewise 
have to be minimum public sales before the program 
could be activated; however, unlike the oil and gas re 
quirements, there would be no specified minimum dollar 
standard. Instead, this provision would require that there 
be sufficient funds to effect the objectives of the program. 


3. Tax Benefits (Section 2(e) ) - if the program could 
not substantiate its favorable tax benefits as described in 
the prospectus, by presenting a tax ruling or an opinion in 
respect to such matters by an independent tax counsel, an 
NASD member could not underwrite or participate in the 
distribution. Another provision of the proposed rules 
would require that purchasers have a right of withdrawal 
if the tax benefit representations in the prospectus were 
not accurate. 


4. Subscriptions (Section 2(f) ) - the amount of a sub- 
scription for an oil and gas program could not be less 
than $5,000. Other types of programs would not be re- 
quired to have a minimum subscription amount. 


Installment Payments (Section 2(g) ) - deferred sub- 
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scription payments beyond a 12-month period may be 
permitted only in certain types of offerings, for example, 
in farming and real estate developments, among others. 


5. Assessments 6 (Section 2(j) - (p) ) - proper disclo- 
sure would be required by the rules of possible assess- 
ments, mandatory or optional, which may be levied 
against program participants. Also, certain limitations 
would be placed on the maximum amount of mandatory 
assessments, and on the amount of certain penalties for 
failing to pay various assessments. 


6. Reinvestment (Section 2(g) ) - an investor would be 
provided with complete information on the amount of 
money to which he is entitled under a reinvestment pro- 
gram and with a copy of a prospectus relating to such 
subsequent program before deciding to participate. 


7. Liquidation of Program Interests (Section 2(r), (s) 
and (t) ) - programs whose sponsors are permitted to 
liquidate their interests would be required to allow public 
participants to transfer or sell their program interests on 
a comparable basis. When the latter possibility is provided, 
the rules would require that an independent appraisal be 
made of the liquidation values. 


8. Disclosure of Certain Transactions (Section 2(u) and 
(v) ) - in addition to requirements that all of the above 
information be fully disclosed in the prospectus, the rules 
would require specifically that information concerning 
business transactions of the program with any person 
would have to be similarly disclosed, if the aggregate 
amount of such transaction is at least 20 percent of the 
total dollar value of the participants’ interest in the 
program. 


9. Rights of Participants (Section 3) - the provisions in 
this area concern the legal relationships between the pro- 
gram and its participants. If the enumerated standards 
were not met, an NASD member would be prohibited 
from participating in the distribution of the program. 
Some of these requirements would be the right of partic- 
ipants by majority vote to remove the sponsor, to amend 
the partnership agreement and to dissolve the partner- 
ship; the termination of all contracts between the pro- 
gram and the sponsor without penalty on 60 days notice 
in writing; and the right of a participant to obtain a list of 
the names, addresses and interests held by all participants 
in the program (after payment of reproduction costs). 


10. Conflicts of Interest (Section 4) - all potential con- 
flicts of interest of sponsors and managers would be re- 
quired to be fully disclosed in the prospectus. Also, if 
any property is sold to a program by its sponsor, the sale 
price would have to be established as fair according to 
the procedures established by the proposed rules; for ex- 
ample, the fair market value of the property would have 
to be determined by an independent qualified appraiser. 


11. Suitability (Section 5) - a program would be 
required to establish and disclose in the prospectus its 
suitability standards for program participants. In order to 
determine the suitability of a program for a particular in- 
vestor, the rules would establish certain minimum guide- 
lines, among which are that the customer should be rea- 
sonably anticipated to be in at least a 50% tax bracket in 
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certain high risk situations, and that the customer have a 
net worth sufficient to sustain the risk inherent in the 
program, including the loss of his investment. 


12. Organization and Offering Expenses 7 (Section 6) - 
the underwriting arrangements, including compensation re- 
ceived by NASD members for underwriting activities, 
would have to be fair and reasonable and fully disclosed 
in the prospectus. The rules also would provide that the 
organization and offering expenses must not exceed 15 
percent of the dollar amount of the cash receipts of the 
offering. 


13. Sponsor’s Compensation (Section 7) - a summary of 
all compensation to the sponsor would be required to be 
disclosed in the prospectus and such compensation would 
have to be fair and reasonable. Also, the amount of com- 
pensation to sponsors would be subject to specific guide- 
lines, with separate standards for oil and gas and real 
estate programs. For example, in the real estate area, the 
rules would require that programs prohibit the payment 
of rebates, concessions and comparable forms of compen- 
sation to the sponsor by a third party who has rendered 
services to the program for which he was compensated 
and would limit property management fees paid to a spon- 
sor to an amount no higher than customary charges for 
similar services by an non-affiliated person engaged in 
property management as a regular business. 


14. Periodic Reports (Section 8) - these provisions 
would require sponsors and programs to send specified re- 
ports to participants — e.g., quarterly reports (by oil and 
gas programs during the drilling phase of operations only), 
containing information concerning the receipt and dis- 
bursement of revenue and other information, and annual 
statements after the close of the fiscal year. 


15. Sales Literature (Section 9) - the proposed rules 
set forth detailed standards regarding the content of sales 
literature utilized by members and would require such 
literature to be filed with the NASD for review in advance 
of use. The rules would require that certain information 
be included in all sales literature; for example, a state- 
ment of the relevant factors relating to investment suitabil- 
ity of the program, the amount of sales charges and an 
accurate statement of the tax aspects of the program. 


C. Policy Questions 


While there appears to be wide support for more precise 
and effective regulation concerning tax sheltered distribu- 
tions, and while considerable effort has already been de- 
voted to formulating standards, the Commission believes 
that further discussion of some overall policy issues relat- 
ing to the NASD proposals would be appropriate. Thus, 
the Commission requests that interested persons direct 
comments to the following policy questions. 


1. Scope of NASD Regulation 


a. In many of the areas covered by the proposed rules, 
the NASD has traditionally regulated the activities of its 
members. Among other things, it has dealt with qualifica- 
tion requirements for its members (under which would 
fall the proposed experience requirement referred to in 
paragraph 1 of the above summary), and it maintains 


























| 
| 
| 





—— 


| 
| 
| 








standards for a review of sales literature (comparable to 
those discussed in paragraph 15). © Also in this category 
are the provisions that would require NASD members 
adequately to assure themselves that purchasers of tax 
sheltered securities have sufficient financial resources to 
—o the risks of such an investment (paragraph 
11). 


Tax shelter organization and offering expenses (paragraph 
12) and the requirements concerning prospectus disclo- 
sures (paragraphs 3, 5, 6, 8, 10, and 11) are additional 
subjects covered by the proposed rules which are now 
covered under comparable present NASD provisions for 
other underwritings. 


b. On the other hand, the NASD is also considering 
rules concerning tax shelters which may indirectly affect 
non-NASD members (e.g. sponsors and issuers) in ways 
not thought of heretofore as within the usual scope of 
the NASD’s functions. 11 These include requirements re- 
lating to the program's net worth and public sales (para- 
graph 2), amount of participant subscriptions and arrange- 
ments for installment payments (paragraph 4), assessments 
(paragraph 5), liquidation of program interests (paragraph 
7), rights of participants (paragraph 9), conflicts of in- 
terest (paragraph 10), sponsor’s compensation (paragraph 
13) and periodic reports (paragraph 14). 12 


The effect of these provisions would be that NASD mem- 
bers would be prevented from underwriting or participat- 
ing in the distribution of the securities of tax sheltered 
programs unless such programs (e.g. the issuer and their 
managers) met the standards and requirements of the pro- 
posed rules. To this extent the issuer would be indirectly 
regulated by the NASD under federally granted powers. 
Since several of these regulatory standards would appear 
to go to the merits of tax shelter securities and to the 
propriety of various policies and practices of the manage- 
ments of such issuers, they are substantially similar in im- 
pact to the “blue-sky” fairness statutes of a number of 
states. These aspects of the NASD’s contemplated regula- 
tory program give rise to a number of important policy 
issues: 


i. The “‘blue-sky”’ impact may be in contrast with the 
underlying philosophy of the federal scheme of regulation 
of the public distribution by issuers of securities reflected 
in the Securities Act of 1933, which is basically one of 
full and fair disclosure. The thrust of the 1933 Act in this 
regard is “‘to assure ample and reliable data for decision 
making by investors and the financial community, as dis- 
tinguished from the Federal Government assuming the 
more paternalistic role of passing on the merits of securi- 
ties.” 13 Thus, there is a policy question, on which com- 
ments would be appreciated, as to whether the NASD, in 
the exercise of its broad authority under the Exchange 
Act over the conduct of its members, 14 would be engag- 
ing in a type of issuer-oriented regulation inconsistent 
with the intent of the 1933 Act. If so, the further ques- 
tion arises whether the Exchange Act affords adequate 
legislative sanction for such regulation. 


ii. The NASD estimates that its members distribute 
about three-quarters of all registered tax sheltered pro- 
grams and in about one-half of these, an NASD member 
or an affiliate is the sponsor. In view of the NASD mem- 







bership’s involvement in the issuer-management phases of 
the investment products it sells to investors, its issuer- 
oriented proposals may be appropriate to that extent. 
Thus, if it is determined that the NASD should not, as a 
general proposition, pursue its rule proposals insofar as 
they relate to issuer-quality and management practices, 
then, in the alternative, it may be deemed appropriate for 
the NASD to enact the latter rules limiting their applic- 
ability to member affiliated issuers. Public comment on 
the practicality of this approach is invited. 


iii. It has been contended by some that if additional 
regulation of issuers of tax sheltered programs along the 
lines described in the preceding two paragraphs (i and ii) 
is necessary, it should be achieved through comprehensive 
federal regulation rather than NASD rulemaking. The 
argument here seems to be predicated on concern whether 
it would be appropriate to give a self-regulatory organiza- 
tion composed of businessmen the authority and responsi- 
bility to effectively bar access to the capital markets for 
specific categories of investment “‘products.”’ Since it is 
possible that federal regulation with respect to tax shel- 
tered programs in the areas highlighted by the NASD pro- 
posal may be in order ultimately, there is a question as to 
whether the necessary authority and responsibility to 
administer such regulation, to the degree required, should 
reside solely in governmental hands rather than in the 
hands of distributors of competitive products. Comments 
on this question are invited. 


jv. Considerations of the nature discussed in paragraphs 
i, ii and iii above bear on the question of the appropriate 
allocation of regulatory responsibility, in this instance as 
between the Commission and the NASD. Interested per- 
sons are therefore invited to comment on the NASD’s tax 
shelter proposals from the viewpoint of how this responsi- 
bility and authority, with respect to each of the problem 
areas they would deal with, should be apportioned. 


2. Improved Disclosures 


It should be noted that the Commission has been con- 
sidering under its present powers possible additional mea- 
sures in the tax shelter area, including stepped up enforce- 
ment of present rules and the need for additional rules to 
improve prospectus disclosures. 15 Among the recom- 
mendations included in the Report to the Commission of 
the Real Estate Advisory Committee (October 1972) were 
suggestions that the Commission augment its efforts to 
ensure that full and proper disclosure is provided in pro- 
spectuses under the Securities Act of 1933 relating to real 
estate tax shelter offerings and to consider promulgating 
additional disclosure rules which would more adequately 
treat the individual characteristics of these tax sheltered 
programs. 16 The Commission intends to pursue this 
course. 


3. Need for Development of a Legislative Program 


The information gathered by the Commission through its 
surveillance programs and the cooperative efforts of the 
state authorities and the NASD indicates that additional 
regulation of tax shelters in the general areas included in 
the NASD rule proposals may well be needed. Many of 
these problems cannot readily be addressed by the Com- 
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mission under its present statutory powers. By means of 
legislation the Commission could acquire full and flexible 
direct authority to regulate, when necessary. Legislation 
also may be desirable to help resalve some or all of the 
legal and policy questions regarding the proper scope of 
NASD authority considered above. The Commission’s 
views with respect to the formulation of a legislative pro- 
gram will hinge in large part on the conclusions it reaches 
following consideration of the public comments it re- 
ceives in response to this release. Accordingly, the Com- 
mission also would welcome views of all interested per- 
sons on the need for and the appropriate structure and 
content of such a program. 


4. Partial Regulation by the NASD 


Commentators also are invited to consider the advisability 
of the NASD proceeding to implement rules covering one 
or more of the ‘‘traditional’’ areas discussed above (at 

p. 84) without going forward, pending possible legislative 
action, in the other, less traditional areas. The Commis- 
sion is now inclined to the view that the implementation 
of the NASD proposals which do not raise the legal and 
policy issues previously noted should proceed, subject to 
Commission and NASD consideration of the responses to 
this release, pending development of a legislative program. 

* * * 


The Commission desires to receive comments from all 
interested persons and requests that such comments be 
directed as much as possible to the issues discussed here- 
tofore. While comments with regard to the specifics of 
the NASD rule proposals are also welcome, the Commis- 
sion is particularly interested in receiving the views con- 
cerning the basic policy questions referred to above as to 
the proper regulatory approach to tax sheltered programs. 


Interested persons are requested to submit their views, any 
data or other comments or information, in writing with 
two copies, on the foregoing issues prior to August 15, 
1973 to the Office of the Secretary, Securities and Ex- 


change Commission, 500 North Capitol Street, N.W., Wash- 


ington, D.C. 20549. All communications should refer to 
File No. 4-168. 


By the Commission. 


Ronald F. Hunt 
Secr>tary 


The full current text of the rules is available for re- 
view or copying at the Commission’s Public Reference 
Room, at 500 North Capitol St., Washington, D.C. 
20549, or upon request from the NASD’s Department of 
Corporate Financing, 1735 K Street, N.W., Washington, 
D.C. 20006, after July 5, 1973. It is suggested that per- 
sons wishing to comment on the specifics of these rule 
proposals utilize this text as the basis for such comments. 
For those who may be interested only in responding to 
the policy questions discussed in Section C of this re- 
lease, the May 9, 1972 draft of the rules previously dis- 
seminated by the NASD appears to be sufficient for this 
purpose. 


Under Section 15A(j) of the Securities Exchange Act of 
1934, the NASD is required to submit any change in or 


86/SEC DOCKET 


addition to its rules for Commission review. Any such 
rule change or addition automatically takes effect thirty 
days after filing it with the Commission (or sooner if the 
Commission permits) unless the Commission enters an 
order disapproving it; such disapproval is given if the 
alterations or additions are inconsistent with the require- 
ments of the Securities Exchange Act. 


The subject rule proposals, which represent the NASD’s 
most recent draft, are not at this stage a formal NASD 
filing under Section 15A(j). The Commission understands, 
however, that the NASD is now prepared to make such a 
filing. 


2Basically, a ‘‘tax shelter” is an investment in which 
flow-through tax benefits are a material factor affording 
investors relatively large deductions and lower income tax 
rates. Because of their tax significance these investments 
are usually sold to individuals who have substantial 
incomes. 


3S.-1050, 93d Cong., 2nd Session (February 28, 1973), 
as submitted by the Securities and Exchange Commission. 
This bill was originally introduced on August 7, 1972, 
S.-3884. 


This proposed legislation was drafted by the Commission 
pursuant to the directive of the Managers on the part of 

the House in their statement appended to the Report of 
the Conference Committee on the Investment Company 

Amendment Act of 1970 (P.L. 91-547, approved Decem- 
ber 14, 1970). 


4Real Estate Advisory Committee, Report to the Securi- 
ties and Exchange Commission (October 12, 1972) at 
pp. 5, 14 and 15. 


Sit should be noted that the NASD uses the concept of 
net worth based on fair market value whereas the Mid- 
west Securities Commissioners Association guidelines (as 


referred to above) use book value in computing net worth. 


Comments are invited as to the relative validity of these 
two methods for use by the NASD in the real estate area. 


6Assessments, as used here, are understood to include 
additional amounts of capital which a participant may be 
required or requested to furnish beyond the subscription 
price. 


7Such expenses, as defined by the proposed rules, are 


those ‘‘charged directly to the program which are incurred 


in preparing a tax sheltered program for registration and 
subsequently offering and distributing it to the public....”’ 


8See qualification requirements under Article 1, Section 
12 and Schedule C of its By-laws (CCH, NASD Manual 
Par. 1102A) and standards for sales literature used by 
member firms pursuant to the Interpretation of the 
NASD’s Board of Governors concerning advertising gen- 
erally (CCH, NASD Manual, Par. 2151) and investment 
company securities (CCH, NASD Manual, Par. 5252). 


9This suitability requirement is comparable in certain 
respects to the present NASD rule concerning member 
recommendations to customers. Article II1, Section 2 of 
the NASD’s Rules of Fair Practice, (CCH, NASD 
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Manual, Par. 2152). 

10See Review of Corporate Financing Interpretation of 
the (NASD) Board of Governors relating to Section 1 of 
Article lll of the Rules of Fair Practice, (CCH, NASD 
Manual, Par. 2151). 


11The Commission must also consider the NASD’s rule 
proposals in light of its regulatory responsibilities respect- 
ing those nonmember broker-dealers who qualify under 
Section 15(b)(8) of the Exchange Act as “SECO” firms. 
In this regard, the Commission generally would consider 
proposing rules comparable to the NASD’s in order to 
maintain the comparability between NASD and SECO 
firms from a regulatory viewpoint. 


12it should be noted that several of these sections also 
include some provisions, such as participant suitability or 
disclosure standards, where the NASD has had an interest 
in the past. 


13Securities and Exchange Commission, Report of the 
Special Study of the Securities Markets, H.R. Doc. 95, 
88th Cong., 1st Sess., pt. 1 (1962) at p. 591; See also 


Section 23 of the Securities Act of 1933, 15 U.S.C. §77w. 


14Section 15A(b)(8) of the Exchange Act provides, in 
pertinent part: 


“An applicant association shall not be registered as a 
national securities association unless it appears to the 
Commission that . . . the rules of the association are de- 
signed to prevent fraudulent and manipulative acts and 
practices, to promote just and equitable principles of 
trade, to provide safeguards against unreasonable profits 
or unreasonable rates of commissions or other charges 
and, in general, to protect investors and the public inter- 
est, and to remove impediments to and perfect the 
mechanism of a free and open market.” 


15with regard to recent Commission action in the dis- 
closure area, we note that on February 2, 1973 (Release 
No. 33-5362 and Release No. 34-9984) the Commission 
announced plans to take the first steps toward integrating 
projections of sales and earnings of issuers into the dis- 
closure system. The Commission also indicated, among 
other things, that it recognizes that any rules it may 
adopt in this area will have to accommodate the different 
time periods which may be used to formulate projections 
of tax sheltered programs. 


16For example, in its report, the Advisory Committee 
recommended that a prospectus offering real estate securi- 
ties should contain, among other things: 


(a) a clear exposition of the real and potential con- 
flicts of interest that may be involved in the sale of the 
securities, the use of the proceeds, and the management 
of the properties purchased. This section should include 
a summary of each type of transaction in which an affili- 
ate may engage with the registrant, and the manner of re- 
solving the conflicts.” 


“(b) a clear statement of the duties that the general part- 


ner owes to the limited partners . . . along with an explana- 
tion of the various ways of enforcing the duties.” 








SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10261/July 2, 1973 


The Securities and Exchange Commission today an 
nounced that the suspension of trading in the securities of 
Logos Development Corporation (‘‘Logos’’) will terminate 
at midnight (EDT) on July 3, 1973. On February 14, 
1973 the Commission first instituted a trading suspension 
in Logos stock because of questions which had arisen in 
connection with the public offering of Logos stock. 


On June 28, 1973 the Securities and Exchange Commis- 
sion ordered the institution of public administrative pro- 
ceedings against 8 broker-dealers, certain of their prin- 
cipals and other associated persons alleging violations of 
the anti-fraud and other provisions of the Federal securi- 
ties laws in connection with the original offering of Logos 
stock and the after-market for such securities. The infor- 
mation leading to this proceeding was developed as a re- 
sult of the Joint SEC-NASD Task Force investigating cer- 
tain abuses in the over-the-counter market. 


The broker-dealers named as respondents are Cohen Goren 
Equities, Inc.; L. M. Rosenthal & Co., Inc.; Shaskan & 
Co., Inc.; Baird Patrick & Co.; Schweickart & Co.; Daniel 
S. Brier & Co., Inc.; Robert W. Steven Corp.; and Singer 
and Mackie, Inc. All of the brokers are located in New 
York City. Also named were Stanley Cohen of Great 
Neck, New York, President of Cohen Goren; Stephen 
Goren of Brooklyn, New York, Vice President and Secre 
tary-Treasurer of Cohen Goren; Ronald Greenbaum of 
North Miami Beach, Florida, a former registered repre- 
sentative at Cohen Goren; Geraldine Chevalier of New 
York City, a registered representative of Cohen Goren; 
Gary Levenberg of Brooklyn, New York a former clerk at 
Cohen Goren; Jerome Schwartz of Little Neck, New 
York, a customer of Cohen Goren; and Donald Reisfeld 
of Brooklyn, New York, a customer of Cohen Goren. 
Associated persons of other broker-dealers named are 
Stephen Irwin Fischgrund of Bellmore, New York, a Vice 
President of Rosenthal; Irving Atherton of Yonkers, New 
York, a former trader for Rosenthal; John Radin of Long 
Beach, New York, a trader for Schweickart & Co.; Sidney 
R. Buckman of Brooklyn, New York, an officer and con- 
troling shareholder of Shaskan; Nathan Shapiro of Bell 
more, New York, a trader at Singer and Mackie, Inc.; 
Daniel Lantree of Morris Plains, New Jersey, a trader at 
Baird Patrick & Co.; Daniel S. Brier of Greenlawn, New 
York, President of Brier & Co.; and Robert Isaac Konigs- 
berg of Scarsdale, New York, a Vice President and Di- 
rector of Robert W. Steven Corp. 


The order for proceedings alleges violations of the anti- 
fraud and other provisions of the Federal securities laws 
in connection with a public offering and after-market 
trading of Logos stock. Logos sold 125,000 shares of 
stock at $10 per share pursuant to a registration state- 
ment which became effective on May 24, 1972..On May 
24, 1972 the stock was quoted at prices as high as $22 a 
share and subsequently reached a high of $26 a share. 


The order alleges that Cohen Goren and certain of its 
named principals and registered representatives withheld 
shares from the public offering of Logos stock and placed 
such shares in nominee accounts. The order further alleges 
that customers of Cohen Goren were required to purchase 
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Logos stock in the after-market at prices far in excess of 
the public offering price in order to obtain Logos shares 
in the public offering. 


The order also alleges that Cohen Goren, certain of the 
other broker-dealer respondents and associated persons 
maintained, dominated, controlled and manipulated the 
market of Logos stock and traded and published prices of 
Logos stock in the pink sheets and NASDAQ pursuant to 
guarentees against loss, guaranteed profits and other 
similar arrangements, thereby creating the false and mis- 
leading impression of a free and independent market for 


such securities. The order further charges all of the broker- 


dealer respondents and associated persons with violating 
Rule 15c2-7 under the Exchange Act which requires dis- 
closure to the interdealer quotation media and other 
broker-dealers of the existence of the arrangements. 


The order for proceedings also charged certain of the re- 
spondents with violations of the bookkeeping, and exten- 
sion of credit provisions of the Exchange Act. 


A hearing will be scheduled by further order to take evi- 
dence on the staff charges and afford respondents an 
opportunity to offer any defenses thereto, for the pur- 
pose of determining whether the allegations are true and 
if so, whether any action of a remedial nature is necessary 
or appropriate in the public interest. 


In connection with these proceedings, the Commission 
accepted an offer of settlement submitted by respondents 
Cohen Goren Equities, Inc. and its two principals, Stan- 
ley Cohen and Stephen Goren and, in accordance with 
the terms of the offer, has issued an order finding that 
these respondents have wilfully violated and aided and 
abetted violations of the Federal securities laws as alleged 
in the order for proceedings, revoking the registration of 
Cohen Goren Equities, Inc. as a broker-dealer, and barring 
Stanley Cohen and Stephen Goren from association with 
any broker-dealer, investment adviser or investment com- 
pany with a right to reapply for such association to the 
Commission after a period of two years in a non-super- 
visory and non-proprietary capacity. 


The respondent’s consent to such findings and order were 
made without admitting or denying the violations alleged 
against them. 


On May 21, 1973, Logos issued a letter to shareholders 
which described the activities of the company since its 
public offering of May, 1972 and the company’s current 
financial and business situation. Among other things, the 
letter indicates that the Company in 1972 had revenues of 
$339,668 and net losses of $769,628 and that on an un- 
audited basis revenues for its first quarter ending March 
31, 1973 were $167,289 with net losses of $119,169. 
Logos net worth as of March 31, 1973 is stated as being 
$120,757. The letter to shareholders further states that 
the Company’s losses are continuing to date and that the 
Company, to conserve resources, has reduced substantially 
the number of officers and employees and reduced 
salaries. According to the letter, as a result of failures to 
realize substantial revenues, the Company requires im- 
mediate additional working capital which the Company is 
seeking to arrange. However, the letter states that there 
can be no assurance that the required financing will be 
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obtained and that it will be difficult to obtain any signif- 
icant contracts unless financing is obtained. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information and the Company’s letter to 
shareholders along with all other currently available infor- 
mation and any information subsequently issued by the 
Company. 


Furthermore, brokers and dealers should be alerted to the 
fact that pursuant to Rule 15c2-11 under the Exchange 
Act, no quotations may be entered unless and until all of 
the provisions of said rule are strictly complied with. If 
any broker or dealer has any questions as to whether or 
not such rule has been complied with, he should not 
enter any quotation but should immediately contact the 
staff of the Securities and Exchange Commission, Divi- 
sion of Enforcement in Washington, D.C. if any broker 
or dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations relat- 
ing to the securities in question until such time as he has 
familiarized himself with said ruie and is certain that all 
of its provisions have been met. If any broker or dealer 
enters any quotation which is in violation of said rule, 
the Commission will consider the need for prompt en- 
forcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10262/July 3, 1973 


See Securities Investor Protection Act Release No. 4/ 
July 3, 1973. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10263/July 3, 1973 


Admin. Proc. File No. 3-3629 
In the Matter of 


BERNADINE CATHERINE SCHNEIDER 
ROGER WILLIAM OSNESS 

WAYNE HOWARD GAMMON 

Las Vegas, Nevada 


FINDINGS AND ORDER IMPOSING 
REMEDIAL SANCTIONS 


In these broker-dealer proceedings pursuant to the Securi- 
ties Exchange Act (‘Exchange Act’’), Bernadine Catherine 
Schneider, Roger William Osness and Wayne Howard 
Gammon, who were officers of Enterprise Securities Cor- 
poration, formerly a registered broker-dealer (“registrant”)? 
have submitted offers of settlement. Under the terms of 
the offers, respondents, solely for the purpose of settle- 
ment of these proceedings and without admitting or deny- 
ing the charges in the order for proceedings, consented to 
findings of misconduct as alleged in that order and to the 
imposition of specified sanctions. 


After due consideration of the offers of settlement and 


















) 





upon the recommendation of its staff, the Commission 
determined to accept the offers. On the basis of the order 
for 4 wees and the offers of settlement it is found 
that: 


1. Schneider during the period from about June 1, 1970 
to March 1972 and Osness and Gammon from September 
24, 1971 to March 1972 willfully violated and willfully 
aided and abetted violations of Sections 5(a) and 17(a) of 
the Securities Act and Section 10(b) of the Exchange Act 
and Rules 10b-5 and 10b-6 thereunder. Respondents sold 
and delivered numerous securities, including the common 
stocks of Barr Financial Ltd. (‘Barr’), American Mining 
and Development Company (“American Mining’’) and 
Western Oil and Development Corp. (‘Western Oil’’), 
when no registration statement was in effect under the 
Securities Act as to those securities, and Schneider also 
sold and delivered the unregistered common stock of 
Industrial Manufacturing Corporation. Among other things, 
respondents made false and misleading statements to cus- 
tomers regarding the financial condition, business opera- 
tions, source of income and purported profits of Barr, 
American Mining and Western Oil and the nature of the 
market for their securities; failed to disclose to purchasers 
of Bar securities after July 23, 1971 the basis for the sus- 
pension by the Commission of trading in Barr securities 
from July 13 to 23, and for the injunctive action filed by 
the Commission against Barr on July 13; and while en- 
gaged in the distribution of securities, bid for and pur- 
chased such securities for accounts in which they had a 
beneficial interest. 


2. During the period from about December 13, 1971 to 
March 1972, respondents willfully aided and abetted vio- 
lations of Section 15(c)(2) of the Exchange Act and Rule 
15c2-11 thereunder. Registrant published quotations for 
securities and directly and indirectly submitted such quo- 
tations for publication in quotation mediums when it did 
not have in its records copies of any current prospectus, 
current offering circular or current annual and other re- 
ports of the issuers of those securities, or did not main- 
tain in its records and make available upon request cur- 
rent information regarding the issuer and the security as 
specified in the Rule. In addition, registrant failed to 
maintain required records regarding the submission of 
quotations. 


3. Respondents willfully aided and abetted violations of: 


(a) Section 15(b) of the Exchange Act and Rules 
15b1-1 and 15b3-1 thereunder, from about November 4, 
1971 to March 1972, in that registrant’s broker-dealer 
registration application, as amended, stated that no per- 
son not named in the application or any schedule there- 
under exercised a controlling influence over registrant's 
management or policies, when in fact a certain individual 
not so named exercised a controlling influence over its 
business. 


(b) Section 15(c)(3) of the Exchange Act and Rule 
15c3-1 thereunder during the period from about Septem- 
ber 24 to November 18, 1971, in that registrant effected 
transactions in securities when its aggregate indebtedness 
exceeded 2,000% of its net capital and it did not have 
net capital of at least $5,000. 








(c) Section 17(a) of the Exchange Act and Rule 17a-3 
thereunder from about September 24, 1971 to March 
1972, in that registrant opened and maintained fictitious 
customer accounts. 


(d) Section 7(c) of the Exchange Act and Regulation 
T promulgated by the Board of Governors of the Federal 
Reserve System, from about September 24, 1971 to 
March 1972, in that registrant extended and arranged for 
the extension and maintenance of credit to and for cus- 
tomers in contravention of Regulation T. 


4. From about September 24, 1971 to March 1972 re- 
spondents failed reasonably to supervise persons subject 
to their supervision with a view to preventing the above 
violations. 


Schneider consented to the entry of an order that she be 
barred from association with any broker-dealer as a prin- 
cipal or supervisor, and suspended from association with 
any broker-dealer in any other capacity for six months, 
following which she may become employed by a broker- 
dealer in a non-supervisory capacity upon an adequate 
showing to the Commission that she will be properly 
supervised. Osness and Gammon consented to the entry 
of an order that they be barred from association with any 
broker-dealer, provided that such order shall not preclude 
them from making application to the Commission after 
seven months for re-entry into the securities business in a 
non-principal and non-supervisory capacity upon an ade- 
quate showing that they will be properly supervised and 
upon the condition that they will handle transactions only 
in insurance contracts, investment company shares, or in 
securities of issuers which have had a public offering of 
securities under Regulation A under the Securities Act 
within 18 months prior to any such transaction or which 
have securities registered under the Exchange Act or the 
Securities Act and have filed (1) the reports required by 
Sections 13 or 15(d) of the Exchange Act for a period of 
at least 90 days immediately preceding the transaction 
and (2) the most recent annual report required to be 
filed. It is further provided that Osness and Gammon may 
rely upon a statement in the most recent report, quarter- 
ly or annual, required to be filed and filed by the issuer 
that it has complied with such requirements, unless they 
know or have reason to believe that the issuer has not 
done so. 


It appears that Schneider’s primary violative conduct 
occurred after she became president of registrant about 
September 24, 1971, and that her personal sales activities 
were limited and she attempted to dissuade some custom- 
ers from buying securities of questionable value which 
were offered by registrant. She did not, however, take 
appropriate action to assure that she and registrant would 
not be misused by others who had a controlling influ- 
ence over registrant regarding which securities were 
selected to be offered, sold and traded by registrant. 


In view of the foregoing it is appropriate in the public 
interest to impose the sanctions specified in the offers of 
settlement. 


Accordingly, 1T 1S ORDERED that Bernadine Catherine 
Schneider be, and she hereby is, barred from being associ- 
ated with any broker or dealer as a principal or supervisor, 
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and suspended from being associated with any broker- 
dealer in any other capacity for six months from the date 
of this order, following which she may become employed 
by a broker-dealer in a non-supervisory capacity upon an 
adequate showing that she will be properly supervised. 


IT IS FURTHER ORDERED that Roger William Osness 
and Wayne Howard Gammon be, and they hereby are, 
barred from being associated with any broker or dealer, 
provided that they shall not be precluded from making 
application after seven months from the date of this 
order for re-entry into the securities business other than 
in a principal or supervisory capacity subject to the terms 
and conditions described above upon an adequate show- 
ing that they will be properly supervised. 


For the Commission, by the Office of Opinions and Re- 
view, pursuant to delegated authority. 


Ronald F. Hunt 
Secretary 


1Registrant’s registration was revoked pursuant to its 
consent. Enterprise Securities Corporation, Securities Ex- 
change Act Release No. 9617 (May 31, 1972). 


2The findings herein are binding only upon the above- 
captioned respondents. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10264/July 2, 1973 


The Securities and Exchange Commission announced pur- 
suant to Section 15(c)(5) of the Securities Exchange Act 
of 1934 (‘Exchange Act’’) the temporary suspension of 
over-the-counter trading for a ten-day period commencing 
at 2:30 p.m. (EDT) on July 2, 1973 and terminating at 
midnight (EDT) on July 11, 1973 of the securities of 
Chris McGuire, Inc., located in Augusta, Georgia. 


The Commission initiated the subject suspension because 
the subject issuer failed to comply with the reporting pro- 
visions of the Exchange Act resulting in the lack of cur- 
rent and accurate information available to the public. 


The Commission cautions broker-dealers, shareholders, and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that pursuant to Rule 15c2-11 under the Exchange 
Act, no quotation may be entered unless and until they 
have strictly complied with all of the provisions of said 
rule. If any broker or dealer has any questions as to 
whether or not he has complied with said rule, he should 
not enter any quotation but immediately contact the staff 
of the Division of Enforcement in Washington, D.C. If 
any broker or dealer is uncertain as to what is required 
by Rule 15c2-11, he should refrain from entering quota- 
tions relating to the securities in question until such time 
as he has familiarized himself with said rule and is certain 
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that all of its provisions have been met. If any broker or 
dealer enters any quotation which is in violation of said 
rule, the Commission will consider the need for prompt 
enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10265/June 29, 1973 


Admin. Proc. File No. 3-3615 
In the Matter of the Applications of 


ANTHONY J. AMATO 
Orange, California 

JOHN G. BILLS 
Sherman Oaks, California 
RAYMOND KONG 

Los Angeles, California 

1. JAMES KOZEN 

Los Angeles, California 
WILLIAM J. O'CONNOR 
Los Angeles, California 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


FINDINGS, OPINION AND ORDER MODIFYING 
ACTION OF REGISTERED SECURITIES 
ASSOCIATION 


REGISTERED SECURITIES ASSOCIATION - REVIEW 
OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 


Undisclosed ‘‘Outside’’ Transactions by Registered 
Representatives 


In proceedings for review of disciplinary action taken 
by registered securities association, association’s findings 
that registered representatives of member of association, 
without disclosure to member, variously caused public in- 
vestors to purchase stock directly from issuer, purchased 
such stock directly from issuer, and received stock from 
issuer without paying therefor, and that such conduct vio- 
lated association’s rules of fair practice, sustained, but 
penalties imposed on certain applicants reduced as ex- 
cessive. 


Failure to Supervise 


Where branch manager of member, in addition to en- 
gaging in undisclosed ‘‘outside’’ transactions himself, en- 
couraged salesmen under him to engage in such transac- 
tions and distributed free stock to subordinates and 
others, he/d, his conduct constituted active participation 
in misconduct rather than failure to exercise proper super- 
vision and association's finding of supervisory failure set 
aside. 


APPEARANCES: 
Wesley G. Howell, Jr., of Gibson, Dunn & Crutcher, for 


























Anthony J. Amato. 

Thomas J. McKay, of McKay & Wolf, for John G. Bills. 
Richard K. Quan, for Raymond Kong. 

Martin S. Friedlander, for \. James Kozen. 


Rodney E. Nelson, of Nelson, Liker & Merrifield, for 
William J. O’Connor. 


Lloyd J. Derrickson and Andrew McR. Barnes, for the 
National Association of Securities Dealers, Inc. 


Anthony J. Amato, John G. Bills, Raymond Kong, |}. 
James Kozen and William J. O’Connor, who at relevant 
times were registered representatives of a member of the 
National Association of Securities Dealers, Inc. (““NASD”’), 
have applied, pursuant to Section 15A(g) of the Securities 
Exchange Act of 1934, for review of disciplinary action 
taken against them by the NASD. 


Some of the member’s employees participated in a mas- 
sive distribution of the unregistered common stock of 
Bubble Up Delaware, Inc. Following hearings before a 
District Business Conduct Committee and further hearings 
before a subcommittee of the NASD’s Board of Govern- 
ors, the NASD found that those employees, without dis- 
closing their activities to the member, collectively induced 


purchases of almost 350,000 shares of Bubble Up stock by 


public investors, for the most part at $2.50 per share, 
purchased 54,500 shares for their own accounts, and re- 
ceived from the issuer a total of 78,700 free shares as 
well as certain other remuneration. The NASD held that 
these activities violated its Rules of Fair Practice. The 
member and certain of its supervisory personnel were 
found to have failed to exercise proper supervision. Vari- 
ous sanctions were imposed. Only applicants have sought 
review. 


The NASD found that Bills, who was manager of the 
member’s Los Angeles office, Kong and Kozen, salesmen 
in that office, and Amato, a salesman in another branch 
office, violated Sections 1 and 18 of Article II! of the 
Rules of Fair Practice, 1 in that they effected or directed 
transactions in Bubble Up stock with members of the 
public and, except for Kong, also purchased such stock 
for their own accounts, without disclosing their transac- 
tions to the member. It further found that Bills, Kong, 
Kozen and O’Connor, a municipal bond salesman in the 
Los Angeles office, violated section 1 by accepting free 
Bubble Up stock and, in the case of Bills and Kong, 
other remuneration, without disclosure to the member. 
Bills was also found to have failed to exercise proper 
supervision, in violation of Sections 1 and 27 of Article 
111. The NASD fined Amato $1,000 and suspended his 
registration for six months; fined Bills $10,000 and barred 
him from registration; fined Kong and Kozen $1,000 each 
and barred them from registration; and fined O’Connor 
$1,000 and suspended his registration for 15 days. In 
addition, it censured applicants. 


The record shows that in late 1969 and early 1970, vari- 
ous of the member’s personnel, apparently acting on the 





basis of the glittering prospects held out by Bubble Up’s 
management, involved themselves, their families, co-work- 
ers and public customers in the distribution of Bubble 
Up stock. The transactions were effected directly with 
the issuer and entirely outside of the normal channels of 
the member’s facilities. Bubble Up stock was not traded 
publicly. Throughout the period under consideration, 
however, its principals represented that a merger with 
another company, whose stock was publicly traded, was 
imminent. Under the terms of the merger shares of that 
company’s stock were to be exchanged for Bubble Up 
stock, at a ratio very favorable for the Bubble Up stock- 
holders. Apparently because of objections raised by Cali- 
fornia authorities, the merger was repeatedly delayed and 
in fact never came to fruition. In August 1970, Bubble 
Up filed a petition for reorganization under Chapter X of 
the Bankruptcy Act. 


The member’s Los Angeles office was the hub of the 
Bubble Up activity. The initial contact with the company 
was made by W., a salesman in that office. He in turn 
aroused the interest of Bills, the office manager, who 
came to play a central role. Bills was in touch with Bub- 
ble Up’s principals and arranged for at least one of his 
subordinates to meet with them, and he brought to the 
attention of subordinates and other employees the oppor- 
tunity to invest in Bubble Up. Subsequently, when the 
company made substantial amounts of free stock avail- 
able, he played a major role in allocating it to various 
salesmen and associates. More will be said below about 
his qwn transactions. 


Before considering applicants’ conduct and the conten- 
tions raised by each of them, we address ourselves to the 
basic question presented by certain of the applicants: Did 
the acts and practices in which they were found to have 
engaged by the NASD violate the designated rules? 2 


Sections 1 and 18 are couched in general terms. But the 
NASD has given specific content to them, with respect to 
the conduct here in issue, by declaring in a policy state- 
ment on ‘Fair Dealing With Customers” that it deems 
transactions by registered representatives concealed from 
their employers fraudulent — and that penalties had been 
imposed for such conduct. 3 The policy statement was 
part of the NASD Manual during the period under con- 
sideration. 4 


The regulatory scheme under the Exchange Act, in which 
the NASD is assigned a vital role, imposes on broker- 
dealer entities and NASD member firms the responsibility 
to exercise appropriate supervision over their personnel 
for the protection of investors. Where employees effect 
transactions for customers outside of the normal channels 
and without disclosure to the employer, the public is de- 
prived of protection which it is entitled to expect. More- 
over, the employer may also thus be exposed to risks to 
which it should not be exposed. % Thus, such conduct is 
not only potentially harmful to public investors, but in- 
consistent with the obligation of an employee to serve his 
employer faithfully. These concepts are most clearly 
applicable where dealings with the public are involved. 
But we consider that the NASD may also appropriately 
deem it unethical for an employee not to disclose to his 
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employer the receipt of securities or other items of 
material value from an issuer either as compensation or 

as a gift, or the purchase of securities for his own account 
directly from an issuer. There is always a possibility in 
these situations that some improper conduct may be in- 
volved or that the employer's interests may be adversely 
affected. 6 At the least, the employer should be enabled 
to make that determination. 


Bills 


The NASD found that Bills effected or directed transac- 
tions for 16 public customers for a total of 42,550 shares, 
at $2.50 per share, purchased 20,000 shares for his own 
account at the same price, and received 30,000 shares 
free and the free use of a Cadillac. It further found that 
while he disclosed his own purchase to the regional com- 
pliance director, he made no disclosure to the member re- 
garding the other items, and that he should have disclosed 
his involvement in Bubble Up to management officials of 
the member. 


Bills admits purchase of the 20,000 shares. He contends, 
however, that there is no substantial evidence to support 
the findings that he put public customers into Bubble Up 
stock, received shares of free stock or received the use of 
a Cadillac. 7 He further argues that disclosure of his pur- 
chase to the compliance man constituted disclosure to 
the member. 


As further discussed below, Bills did not testify at or 
otherwise participate in the District Committee’s hearings. 
At those hearings, a letter from the member to the NASD, 
summarizing facts uncovered in its investigation of the 
Bubble Up situation, was introduced into evidence. The 
letter represented that the member’s officials had dis- 
cussed the matter with Bills and his counsel, among 
others. Certain of the information contained in it would 
seem to have been obtainable only from Bills. The District 
Committee's findings regarding Bills’ activities were based 
on the letter. 


At the Board of Governors’ hearings, Bills was represented 
by counsel and testified at great length. However, on the 
advice of counsel, he declined, because of the pendency 
of State criminal proceedings, to answer questions wheth- 
er he placed stock with customers, received free stock or 
received the use of a Cadillac. Nevertheless, he acknowl- 
edged that he received Bubble Up stock “‘for one reason 
or another,” that ke spoke to about 14 or 15 persons 
who eventually bought such stock, and that customers of 
his bought Bubble Up stock. Bills now asserts that the 
member's partner who signed the letter did not speak to 
him concerning the matters discussed. As noted, the let- 
ter itself indicates otherwise. However, even though the 
partner was available for cross-examination, there was no 
exploration on the record concerning this matter. We 
have decided to give Bills the benefit of the doubt and 
not to base findings on the letter. But this avails him 
little. The admissions on the record noted above, taken 
together with Bills’ central role in the Bubble Up matter 
as previously outlined, warrant findings at least that he 
caused public investors to purchase Bubble Up stock and 
received free stock. 


As noted, Bills informed the regional compliance director 
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of his purchase of Bubble Up stock. This was done, how- 
ever, in the context of arousing the latter’s interest in 
purchasing some of the stock himself. The compliance 
man thereafter bought 1,000 shares. Later, he received 
500 free shares from Bills. To argue in this context that 
Bills disclosed his purchase to the member borders on the 
frivolous. 


We shall, however, set aside the NASD’s finding that Bills 
failed to exercise proper supervision. That finding is in- 
consistent with the active role Bills himself played in his 
office’s involvement and in that of his subordinates in the 
Bubble Up transactions. Failure of supervision — which 
may result in derivative responsibility for the misconduct 
of others — connotes an inattention to supervisory re- 
sponsibilities, a failure to learn of improprieties when 
diligent application of supervisory procedures would have 
uncovered them. That is not the situation here. In view 


of Bills’ active and central role in the whole matter, affirm- 


ance of the finding of failure to supervise would entail a 
confusion of concepts. 


We reject Bills’ argument that the District Committee 
acted arbitrarily in denying his request for a continuance 
of the hearing before it. Five days before the scheduled 
date of the hearing, the law firm representing Bills advised 
the Committee that because of a conflict of interest it 
could not represent him, and it requested a continuance 
to enable him to retain new counsel and the latter to pre 
pare for the hearing. Two days before the scheduled date, 
the request was denied. At the hearing, Bills appeared 
with different counsel who again asked for a continu- 
ance. When this was denied, Bills, on the advice of coun- 
sel, declined to participate in the hearing. 


In our opinion, the District Committee did not abuse its 
discretion in denying an adjournment at such a late date, 
particularly in view of the large number of respondents 
and counsel who were to participate in the hearing. More- 
over, at the hearing before the Board’s subcommittee, 
Bills and his counsel were given a full opportunity to tell 
Bills’ own story, and to examine various co-respondents 
as well as officials of the member who were not respond- 
ents. Under the circumstances, we cannot find that he 
was prejudiced by the Committee's action. 


Finally, Bills contends that the penalties imposed on him 
are excessive and oppressive. He asserts that there is no 
evidence of an inclination on his part to engage in im- 
proper conduct, and that because of these proceedings he 
has been kept out of the securities business since April 
1971 when he was suspended by the member, with a 
resultant loss of substantial earnings. Bills also points out 
that he lost the $50,000 he invested in Bubble Up stock. 


We find no basis for disturbing the NASD’s action. Bills 
occupied a responsible supervisory position. He violated 
the trust placed in him not only by engaging in improper 
transactions himself, but by leading others astray. 


Kong 


Kong sold more Bubble Up stock to more people than 
any of the member’s other employees. As found by the 
NASD, he sold a total of 144,000 shares to 61 of the 
member’s customers and other public investors, including 





























members of his family, at $2.50 per share. He received 
25,000 shares from the issuer which also leased a car for 
him. The NASD found that Kong disclosed these matters 
to Bills, his office manager. 


Kong testified that he first heard about Bubble Up from 
Bills and a fellow salesman. Bills made an appointment 
for him with Bubble Up’s vice-president. On the basis of 
his discussions with that official and his review of certain 
data he concluded that the stock would be a good invest- 
ment. According to Kong, he had no compensation 
arrangement with the company. However, after he had 
completed his sales, he received the 25,000 shares. He 
testified that he immediately offered to return them be- 
cause he was concerned about dilution of the sharehold- 
ers’ equity, but was dissuaded by Bubble Up’s vice-presi- 
dent who assured him that the stock was promotional 
rather than new stock, that it was too late since he was 
already a shareholder of record, and that this was the 
company’s way of thanking him for the fine job he had 
done. At one point when Kong agreed to assist in the dis- 
tribution of a $50,000 block of stock, having been told 
that the original purchaser’s check had bounoed, the vice- 
president arranged for a Porsche car to be leased to him 
without charge for a year. 


Kong contends that Sections 1 and 18 of Article II! are 
unconstitutionally vague, both on their face and as applied 
to him. He urges that a statute or rule penalizing conduct 
must provide an ascertainable standard of guilt and give 
fair notice of what conduct is proscribed, and that these 
provisions fail to meet those tests. As noted above, how- 
ever, the policy statement of the Board of Governors had 
given specific content to these rules in the area with 
which we are concerned. Moreover, the argument is par- 
ticularly ill-founded coming from Kong. We think it is 
reasonable to expect a securities salesman to understand 
that it is improper to engage in his own securities busi- 
ness on the side, as Kong did here. In the circumstances, 
there is no need for us to deal with his broadside attack 
on Sections 1 and 18. 


Kong further argues that since he concededly made dis- 
closure to Bills, there is no basis for finding nondisclosure 
to the member or concealment as found by the NASD. 
He also points to the NASD’s finding that the Bubble Up 
situation was openly discussed by the salesmen in the 
member’s “Los Angeles office, asserting that this was in- 
consistent with any concealment. Kong relies on the 
established principle of agency that a principal (here the 
member) is charged with the knowledge of his agént 
(Bills). He fails to note, however, that this principle does 
not apply where one giving notice to an agent has notice 
that the agent has an interest adverse to the principal. 10 
More to the point, this case does not concern the possible 
liability of the member to a third person or some other 
question of agency law. It involves ethical conduct as be- 
tween employer and employee. In that context, Kong's 
argument is seen to be without merit, since he knew that 
Bills was himself deeply involved in the improper 

activity. 11 


Finally, Kong contends that the bar from registration im- 
posed on him by the NASD is unduly harsh and arbitrary 
and constitutes an abuse of discretion. He points out that 
although he had completed his formal 6-months training 


in March 1969, he was still part of the member's 18- 
month training program at the time of the alleged infrac- 
tions. He asserts that he acted under the direct supervi- 
sion and followed the example of Bills and that he acted 
in good faith and engaged in no fraud or deception. We 
concur with the NASD’‘s concern about the seriousness of 
the kind of misconduct in which Kong engaged. Yet we 
deem it only fair to recognize that the pervasiveness of 
the misconduct in Kong's office, led by his manager, may 
have misled a man of his limited experience in the securi- 
ties business. And it appears that the Board of Governors 
was moved to increase the sanction over that imposed by 
the District Committee — a 1-year suspension of Kong's 
registration, as wel! as the $1,000 fine and censure which 
the Board did not change — by its view that it was 
fraudulent for Kong and other respondents not to disclose 
to customers to whom they sold Bubble Up stock the 
almost simultaneous receipt of free stock. Respondents 
were not charged with nondisclosure to customers, how- 
ever. And the record indicates that Kong did not receive 
his free stock until after he had completed his sales. Con- 
sidering all these factors, we find it appropriate in the 
public interest to reduce the sanction to that imposed by 
the District Committee. 


Kozen 


The NASD found that Kozen effected or directed trans- 
actions totaling 34,000 shares for 26 customers at $2.50 
per share, thereafter purchased 10,000 shares for his own 
account at $.10 per share and directed 2,000 free shares 
to relatives, and that he made disclosure to Bills. Kozen 
does not dispute these findings except for the 10,000- 
share transaction which, as described below, he character- 
izes as a gift rather than a purchase. The record pertain- 
ing to him — consisting principally of his own testimony— 
shows that Bills advised him, after a second visit to Bub- 
ble Up, that he had changed his earlier view and would in- 
vest $25,000 in the company. Subsequently Bills told him 
that the member’s regional compliance director, as well as 
some of Bills’ friends, had bought Bubble Up stock. At 
the urging of W., and after having read in the press about 
the prospective merger, Kozen agreed to visit Bubble Up 
with W. There he was deceived by Bubble Up’s attorney 
about the reasons why stock was available and the legality 
of its sale. After analyzing available financial information, 
he recommended the stock to clients, but cautioned that 
it was a high risk investment and advised each of them 
not to buy more than 1,000 shares. Subsequently, when 
the merger was repeatedly delayed, he made persistent in- 
quiries, including a visit to the California regulatory 
agency, and later retained counsel to recover the amounts 
invested by his customers. Kozen testified that he had no 
arrangement for compensation. 


With respect to the 10,000 shares, Kozen testified that 
following his customers’ purchases, W. told him that Bub- 
ble Up would like to give him a gift of shares left over 
from the “private placement’; that he objected, but when 
told the stock had already been allocated to him asked 
that it be issued to his wife and daughter; that subsequent- 
ly, in order to set up a tax basis, he paid $1,000 to Bub- 
ble Up; and that, after he realized that he had been de- 
frauded, he returned the shares. As to the 2,000 shares, 
which were given to his parents and his wife’s parents, 
Kozen testified he did not know whether they came 


SEC DOCKET/93 








from W. or directly from Bubble Up. 


Kozen has advanced various substantive and procedural 
arguments. We have already dealt with his arguments that 
his activities did not violate the NASD’s Rules. 12 Other 
arguments — i.e., that he did not willfully violate any 
Federal or State law — are beside the point. He was not 
charged with any such violation. And while the Board, in 
its opinion, alluded to apparent noncompliance by Kozen 
and others with the Securities Act's registration require- 
ments, it does not appear that its action against him 
rested on that basis. 


Kozen points out that he disclosed his Bubble Up trans- 
actions to Bills and asserts that this constituted disclosure 
to the firm. He further asserts that Bills in turn informed 
the compliance director of the Bubble Up activities and 
that the latter in turn informed the compliance partner. 
Kozen also urges that the fact that after he discovered 
fraud he consulted an attorney who represented the mem- 
ber in certain matters is inconsistent with any attempt to 
conceal his activities. We have already addressed ourselves 
to the effect of disclosure to Bills under the circum- 
stances presented here. 13 And while Kozen testified that 
Bills had advised him that the compliance director had 
himself purchased Bubble Up stock and had spoken to 
the partner regarding the company, he had no basis for 
believing that the compliance director or the partner were 
fully advised regarding Kozen’s activities. The record in- 
dicates that while the partner was advised of the compli- 
ance director’s purchase, neither was apprised of the sales- 
men’s activities. 


Kozen claims that he was denied due process because (1) 
a partner of the member, who was charged with failure 
of supervision, was co-chairman of the District Committee 
at the time of the hearings and a member of the Board of 
Governors when it reviewed the records of the hearings 
and rendered its decision, and (2) the Board of Governors 
denied Kozen’s request that witnesses be sworn. On the 
first point, Kozen asserts that, through the partner, the 
member influenced the NASD to make him the scapegoat 
of the Bubble Up affair. And he asks us to order a hearing 
to enable him to examine the partner, each member of 
the Board of Governors and other members and employees 
of the NASD who participated in its decision to deter- 
mine what pressures were placed on the agency to ban 
him from the industry. Kozen purports to find support 
for his claim in the fact that the NASD publicly an- 
nounced the sanction imposed on him, but failed to make 
such announcement of the sanctions imposed on the 
member, the partner in question and another partner. 
However, the partner disqualified himself from participa- 
tion at the District Committee level. 14 And the NASD 
points out that he did not assume his role as a member 
of the Board until after the meeting at which it decided 
the case. The non-announcement of sanctions against the 
member and the partners, who were censured and fined, 
reflected the NASD’s policy to give public notice only of 
suspensions, expulsions, bars and revocations. 15 Thus 
Kozen’s allegation of improper influence is unsupported. 
We find no warrant for ordering a hearing to explore it. 


We also reject Kozen’s contention that the NASD de- 
prived him of due process by failing to put witnesses 
under oath. While he asserts that the record is replete with 
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conflicts of testimony, all resolved against him, he does 
not specify any such instances. The record pertaining to 
him, on which the NASD made its findings and we make 
Ours, consists mostly of his own testimony. He has failed 
to show that he was prejudiced by the manner in which 
evidence was presented. 


Finally, Kozen urges that the penalty imposed by the 
NASD is excessive and oppressive. He asserts that he 
acted in good faith and that there is no basis in the rec- 
ord for finding that his employment in the securities busi- 
ness would represent a hazard to the investing public. He 
points to statements by his superiors and others attesting 
to his good character and diligence and states that he has 
been unable to obtain employment since November 1971 
because of these proceedings. Giving due consideration to 
these factors, as well as to certain other factors noted in 
our discussion regarding Kong, we conclude that the bar 
from registration imposed on Kozen is excessive and that 
the public interest will be adequately served by a one-year 
suspension. 


O’Connor 


O’Connor does not dispute the finding of the NASD that 
he received 500 free shares of Bubble Up stock and failed 
to make disclosure to the member. He urges, however, 
that the sanction imposed on him by the Board of Gov- 
ernors — a 15-day suspension, a $1,000 fine and censure— 
is excessive and oppressive and should be set aside or at 
least reduced to the censure imposed by the District Com- 
mittee. He also asserts that he was not given adequate 
notice of the hearings before the Board. 


We turn first to the procedural argument. Following the 
decision of the District Committee, certain respondents 
applied for review by the Board. The Board, on its own 
motion, called the matter for review as to the other re- 
spondents. By letter addressed to the member, attention 
of a partner, copies of which were sent to all respond- 
ents, the NASD advised that the case had been called be- 
fore the Board for further proceedings for the purpose of 
considering the findings made and penalties imposed by 
the District Committee. Prompt notice was requested as 
to whether a hearing was desired. The letter concluded 
by stating that it served as notice to all respondents. A 
subsequent letter, addressed in the same way with es- 
sentially the same concluding sentence and also sent to 
all respondents, advised of the time arid place of a hear- 
ing before a subcommittee of the Board and stated that 
“your presence is required at that hearing.’’ O'Connor 
did not appear. 


The record shows that O’Connor received these letters. 
He asserts, however, that he was not given appropriate 
notice of the hearing or the fact that the sanction could 
be increased as a result of the hearing, as required by the 
NASD’s Code of Procedure for Handling Trade Practice 
Complaints. He claims that the second letter was sus- 
ceptible of the interpretation that only the presence of 
the member and the named partner was required. In our 
opinion, O’Connor was given appropriate notice that 
further proceedings as to him would be held before the 
Board and that he should be present. At worst, the com- 
munications were somewhat ambiguous. But O’Connor 
should have realized that they were sent to him for a pur- 




















pose. Instead of ignoring them, he should have made an 
inquiry if he was in doubt as to the nature of the pro- 
ceedings to take place. 


We also find no basis for holding that the increased penal- 
ty is excessive or oppressive. O’Connor testified at the 
hearings before the District Committee that Bills told him 
that he (Bills) was ‘‘in a deal’’ and could give him some 
free stock because O’Connar was a friend, and that a few 
weeks later he received the 500 shares. Although he 
acknowledged that he thought the matter “‘a little fishy”’ 
he did not report the receipt of the shares to his direct 
supervisor or to anyone else associated with the member. 
O’Connor points to a discussion in the Board’s opinion as 
to the seriousness with which it regarded the receipt of 
free stock by respondents who failed to disclose such re- 
ceipt to customers to whom they sold stock and that 


“the severest of sanctions’ was required for those respond- 


ents who violated their fiduciary obligation to customers 
by not telling them that they held free stock. O’Connor 
points out that he did not sell Bubble Up stock and that 
there is no basis for believing that he had knowledge of 
any sales. He contends that the Board erroneously swept 
him into a group of respondents of which he was not a 
part and increased his penalty on the basis of the 
characterization described above. He asserts that at most 
he made a technical and isolated mistake involving no 
fraud or dishonesty with respect to the public, and that 
his record in the securities business was previously un- 
blemished. 


We think the Board was fully capable of distinguishing be- 
tween respondents, such as O’Connor, who had no deal- 
ings with the public in Bubble Up stock and those who 
did. We do not read its decision as overlooking that dis- 
tinction. Indeed, we cannot believe that it would char- 
acterize the sanctions it imposed on O’Connor and others 
who also had no public dealings as “‘the severest of sanc- 
tions.’’ We have considered the mitigating factors ad- 
vanced by O’Connor. They do not in our view warrant 
modification of the NASD’s action. 


Amato 


The NASD found that Amato, without disclosure to the 
member, effected or directed the sale of 10,000 shares of 
Bubble Up stock for one customer and purchased 10,000 
for his own account, in each case at $2.50 per share. The 
Board increased the penalty imposed by the District Com- 
mittee — censure and a $1,000 fine — by adding a 6- 
month suspension of Amato's registration. Amato testi- 
fied at the hearings before a subcommittee of the Board 
that his customer became aware of his investment in 
Bubble Up and that, at her urging, he introduced her to 
another salesman who in turn arranged for her to invest 
in the company. Amato advised the subcommittee that 
the customer was prepared to submit a letter confirming 
his account of the circumstances leading to her invest- 
ment. He was asked to submit such a letter, but failed to 
do so. , 


In support of Amato’s appeal the member’s counsel sub- 
mitted a statement in behalf of Amato, who had not been 
represented by counsel at the NASD hearings. This state- 
ment was based on discussions with Amato and the cus- 
tomer and was verified by them. According to the state- 


ment, the customer first learned of the opportunity to in- 
vest in Bubble Up from persons other than Amato and 
Amato only learned of her investment after the fact. 
While conceding that Amato should have disclosed his 
own investment to the member, the statement urged that 
since he was not involved in the distribution of Bubble 
Up stock to the public and had already been suspended 
for 3 weeks by the member, censure would be an ade- 
quate sanction. In its reply brief before us, the NASD 
stated that, based on the substantial new evidence sub- 
mitted by Amato, it did not object to an appropriate 
reduction in the sanction. Under the circumstances, we 
think it appropriate in the public interest to reduce the 
sanction to censure. 17 


On the basis of the above findings, IT IS ORDERED that 
the applications filed by John G. Bills and William J. 
O'Connor for review of disciplinary action taken by the 
National Association of Securities Dealers, Inc. be, and 
they hereby are, dismissed. 


IT IS FURTHER ORDERED that the penalties imposed 
by the Association upon Anthony J. Amato, Raymond 
Kong and |. James Kozen be, and they hereby are, re- 
duced to the following penalties: Amato, censure; Kong, 
censure, a $1,000 fine and a suspension of registration for 
one year; and Kozen, censure, a $1,000 fine and a sus- 
pension of registration for one year. 


By the Commission (Senior Commissioner OWENS and 
Commissioners HERLONG, LOOMIS and EVANS). 


Ronald F. Hunt 
Secretary 


Section 1 of Article II! requires the observance of high 
standards of commercial honor and just and equitable 
principles of trade. Section 18 proscribes the use of de- 
ceptive or other fraudulent devices in securities trans- 
actions. 


2Section 15A(h) of the Exchange Act requires us to 
make that determination in every proceeding to review 
NASD disciplinary action. 


3Also described as fraudulent are securities transactions 
outside registered representatives’ regular employment, 
which violate Federal or State law, even if disclosed to 
their employers. 


4§2152. Although the statement appears under Section 
2 of Article II|, cross-references to it are found under 
both Sections 1 and 18. 


5The record here shows that as a result of the Bubble 
Up transactions a number of suits have been filed and 
claims asserted against the member. 


6Here, transactions in the stock which Bubble Up stock- 
holders were to receive in exchange were effected through 
the member's facilities, including its Los Angeles office, 
during the period in question. 
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7Bills’ further contention that even if, arguendo, these 
things occurred, there was no violation of the NASD’‘s 
rules, has been covered in our prior discussion. 


8Bills indicated at the Board hearings that he was eager 
to tell the full story regarding his involvement in Bubble 
Up once the criminal proceeding had been resolved. In 
December 1972 another applicant advised us that Bilis, 
Kozen and Kong had been acquitted of charges arising 
out of the Bubble Up situation. Yet Bills has not come 
forward with further information. 


9We recently rejected an attack on Section 1 based on 
its asserted vagueness. Benjamin Werner, Securities Ex- 
change Act Release No. 9242 (July 9, 1971). 


10Restatement, Agency 2d §§ 268, 271. 


11Bills testified that Kong did not advise him of pur- 
chases by Kong’s customers, but that he became aware of 
such purchases after the fact. 


12Kozen asserts that while a section of the member's 
Policy and Procedures Manual states that under a New 
York Stock Exchange interpretation, investments by reg- 
istered employees in corporations whose stock is not pub- 
licly traded are considered engagement in another busi- 
ness and as such require prior Exchange approval, this 
section was not in the Manual during his training and he 
was not made aware of it thereafter. The Exchange Rule 
in question, Rule 346, also requires a registered repre- 
sentative to devote his entire time during business hours 
to the member's business. While the NASD cannot enforce 
Exchange rules as such, the concept of faithfulness and 
loyalty to the employer which underlies this rule is, as 
noted above, implicit in the standard of just and equitable 
principles of trade. Kozen’s further assertion that the 


NASD, in the absence of a rule of its own specifically pro- 


hibiting the acceptance of gifts, based its findings on that 
aspect of the case on an Exchange rule is also without 
merit. 


13As noted, the NASD found that Kozen made dis- 
closure of his Bubble Up transactions to Bills. The record 
indicates, however, that Bills did not learn at least the 
specifics of those transactions until after they had been 
effected. 


14The NASD also states that he was not co-chairman 
at that time. 


15NASD Manual, § 2301. 


16See Gateway Stock and Bond, Inc., Securities Ex- 
change Release No. 8003, pp. 4-5 (December 8, 1966). 


17That was the sanction imposed by the NASD on 
another respondent who bought Bubble Up shares for 
his own account. 
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In the Matter of 


O. GLENN STULL 
1140 Camino Vallecito 
Lafeyette, California 


ORDER INSTITUTING PROCEEDINGS; FINDINGS 
AND ORDER IMPOSING REMEDIAL SANCTION 


O. Glenn Stull, who was vice president and a director of 
Diamond Management, Inc. (‘‘DMI’’), then a registered 
broker-dealer acting as principal underwriter and invest- 
ment adviser of Diamond Growth Fund, Inc. (“Fund”), a 
registered investment company, has submitted an offer of 
settlement with respect to a pending injunctive action and 
any administrative proceedings which may be instituted 
against him based on the ailegations in that action. 


On October 13, 1972, the Commission filed a complaint 
against Stull, DMI, Fund and others in the United States 
District Court for the Northern District of California 
seeking an injunction against further violations of the 
anti-fraud provisions of the Securities Act and the Securi- 
ties Exchange Act and various other provisions of the 
Exchange and Investment Company Acts. 1 In that action, 
a permanent injunction was entered against Fund on the 
basis of its default and a receiver appointed for it. A 
permanent injunction was also entered against DMI on the 
basis of its consent, without its admitting or denying the 
allegations of the complaint. 


Under the terms of the settlement offer, Stull, without 
admitting or denying the allegations of the injunctive 
complaint, consents to the entry of a permanent injunc- 
tion. He further consents to the institution of admin- 
istrative proceedings under the Exchange Act alleging 
willful violations of the Securities, Exchange and Invest- 
ment Company Acts as specified in the injunctive com- 
plaint. He agrees that, solely for the purpose of settling 
those proceedings, such allegations may be deemed to be 
true, that the Commission may enter its Findings and 
Order based solely on those allegations, and that a spec- 
ified remedial sanction may be imposed. 


After due consideration of the offer of settlement and 
upon the recommendation of its staff, the Commission 
determined that it was appropriate in the public interest 
to institute proceedings against Stull pursuant to Section 
15(b) of the Exchange Act and to accept the settlement 
offer. 


Accordingly, 1T 1S ORDERED that proceedings pursuant 
to Section 15(b) of the Securities Exchange Act be, and 
they hereby are, instituted against O. Glenn Stull on the 
basis of and incorporating the allegations against him con- 
tained in the complaint filed in the aforementioned in- 
junctive proceedings, and further alleging that the viola- 
tions or aiding and abetting of violations by Stull charged 
in such complaint were willful. 


On the basis of the offer of settlement, it is found that:2 


1. During the period from about January 1970 to October 
1972, Stull willfully violated or willfully aided and 
abetted violations of Section 17(a) of the Securities Act, 
Section 10(b) of the Exchange Act and Rule 10b-5 there- 
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under, and Sections 17(a)(1), 17(a)(3) and 17(e)(1) of 
the Investment Company Act. Among other things, Stull, 
in connection with the offer, sale, repurchase and redemp- 
tion of Fund shares, made material misrepresentations to 
investors to the effect that Fund was well managed, that 
DMI was fully and faithfully discharging its fiduciary 
obligations to Fund, that Fund placed a fair value on cer- 
tain portfolio securities, and that Fund would not deviate 
from the investment restrictions set forth in its prospectus 
without majority shareholder approval. In addition, Stull 
concealed from investors the fact that Fund’s net asset 
value was overstated, and material facts concerning certain 
transactions in which he participated as follows: 


(a) In October 1970 and February 1971, Fund pur- 
chased from DMI a total of 45,000 shares of restricted 
stock of Dayton Universal, Inc. at a price of $31,875, 
which amount was applied against DMI’s indebtedness to 
Fund. The Dayton stock sold to Fund was in fact worth 
no more than 20% of the market price at the mean for 
unrestricted Dayton stock, or $6,375. 


(b) During 1971, Fund paid DMI $23,471 for expenses 
which were reimbursable to Fund under the terms of 
DMI’s advisory contract. At that time DMI was insolvent 
and without foreseeable income to reimburse Fund, and 
the taking of the money in question constituted a borrow- 
ing from Fund. 


(c) DMI accepted $2,000 in compensation from an 
issuer from which Fund purchased a $25,000 debenture 
on December 21, 1970. At the time Fund purchased the 
debenture, the issuer was insolvent. 


2. During the period from about December 1970 to 
October 1972, Stull willfully aided and abetted violations 
of Section 15(c)(3) of the Exchange Act and Rule 15c3-1 
thereunder in that DMI effected securities transactions 
when its aggregate indebtedness exceeded 2,000% of its 
net capital and it did not maintain net capital of at least 
$5,000 through May 1971, and $2,500 thereafter. 


3. During the period from about January 1971 to October 
1972, Stull willfully aided and abetted violations of Sec- 
tion 17(a) of the Exchange Act and Rules 17a-3 and 
17a-5 thereunder in that DMI’s ledgers reflecting liabilities 
and expense accounts, and its trial balances and monthly 
computations of aggregate indebtedness and net capital 
were materially false, and DMI filed a materially false re- 
port of financial condition for 1970. 


The offer of settlement provides that Stull may be barred 
from association with any broker or dealer and any in- 
vestment adviser. After twelve months he may be em- 
ployed in a non-supervisory capacity as a registered repre- 
sentative with a broker-dealer if he first applies for and 
obtains the Commission’s approval. Any such application 
shall include a full written statement from Stull’s prospec- 
tive employer containing all the facts and circumstances 
concerning the proposed employment and the conditions 
upon which Stull would be undertaking it, with specific 
regard to control and review of transactions in which he 
may or will engage. 


In view of the foregoing, it is in the public interest to im- 
pose the sanction specified in the offer of settlement. 











Accordingly, 1T 1S ORDERED that O. Glenn Stull be, 

and he hereby is, barred from being associated with any 
broker, dealer or investment adviser, provided that, after 
12 months, he may become employed in a non-super- 
visory capacity as a registered representative with a broker- 
dealer if he obtains the Commission’s prior approval in 

the manner set forth above. 


For the Commission, by the Office of Opinions and Re- 
view, pursuant to delegated authority. 


Ronald F. Hunt 
Secretary 


1Civil Action No. C-72-1870-SAW. 


2The findings herein are binding solely on Stull pur- 
suant to the terms of his offer of settlement. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10267/July 3, 1973 


The Securities and Exchange Commission today an- 
nounced that it has initiated the temporary suspension of 
over-the-counter trading in the securities of Aztec Prod- 
ucts, Inc. of East Rutherford, New Jersey for a ten-day 
period commencing at 3:00 p.m. (EDT) July 3, 1973 and 
continuing through July 12, 1973. 


Questions have arisen concerning the adequacy and ac- 
curacy of certain information with respect to the method 
of distribution of Aztec securities contained in a Regula- 
tion A offering circular for Aztec shares filed with the 
Commission on July 31, 1972 and the recent market 
activity in the over-the-counter market. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 

available information subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that pursuant to Rule 15c2-11 under the Exchange 
Act, no quotation may be entered unless and until they 
have strictly complied with all of the provisions of said 
rule. If any broker or dealer has any questions as to 
whether or not he has complied with said rule, he should 
not enter any quotation but immediately contact the 
Securities and Exchange Commission, Division of Enforce- 
ment in Washington, D.C. If any broker or dealer is un- 
certain as to what is required by Rule 15c2-11, he should 
refrain from entering quotations relating to the securities 
in question until such time as he has familiarized himself 
with said rule and is certain that all of its provisions have 
been met. If any broker or dealer enters any quotation 
which is in violation of said rule, the Commission will con- 
sider the need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10268/July 3, 1973 
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The Commission initiated suspensions in trading on ex- 
changes and in the over-the-counter market in Coastal 
States Gas Corporation common stock and Class A and 
Class B preferred stock during 10-day periods commenc- 
ing June 5, June 15, June 25, 1973, and July 5, 1973 
pursuant to Sections 15(c)(5) and 19(a)(4) of the Securi- 
ties Exchange Act of 1934. 


Such trading suspensions have not and do not relate to 
trading in first mortgage bonds issued by Coastal States 
Gas Producing Company and securities issued by Colorado 
Interstate Corporation, subsidiaries of Coastal States Gas 
Corporation. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10269/July 5, 1973 


The Securities and Exchange Commission announced pur- 
suant to Section 15(c)(5) of the Securities Exchange Act 
of 1934 ("Exchange Act’’) the temporary suspension of 
over-the-counter trading for a ten-day period commencing 
at 10:00 a.m. (EDT) on July 5, 1973 and terminating at 
midnight (EDT) on July 14, 1973 of the securities of 
Datamedia International, Inc. located in Dallas, Texas; 
Jefferson National Trust located in Overland, Montana; 
Malaker Corporation located in High Bridge, New Jersey; 
and National Filtronics, Inc. located in Birmingham, 
Alabama. 


The Commission initiated the subject suspensions because 
the subject issuers failed to comply with the reporting 
provisions of the Exchange Act resulting in the lack of 
current and accurate information available to the public. 


The Commission cautions broker-dealers, shareholders, and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that pursuant to Rule 15c2-11 under the Exchange 
Act, no quotation may be entered unless and until they 
have strictly complied with all of the provisions of said 
rule. If any broker or dealer has any questions as to 
whether or not he has complied with said rule, he should 
not enter any quotation but immediately contact the staff 
of the Division of Enforcement in Washington, D.C. If 
any broker or dealer is uncertain as to what is required 
by Rule 15c2-11, he should refrain from entering quota- 
tions relating to the securities in question until such time 
as he has familiarized himself with said rule and is certain 
that all of its provisions have been met. If any broker or 
dealer enters any quotation which is in violation of said 
rule, the Commission will consider the need for prompt 
enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10270/July 6, 1973 


The Securities and Exchange Commission has issued 
notices giving interested persons until July 19 to request 
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a hearing upon applications of the Midwest Stock Ex- 
change, Inc. for unlisted trading privileges in the common 
stocks of The Clorox Company, Kellogg Company and 
Hughes Tool Company. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10271/July 6, 1973 


The Securities and Exchange Commission announced pur- 
suant to Section 15(c)(5) of the Securities Exchange Act 
of 1934 (“Exchange Act’’) the temporary suspension of 
over-the-counter trading for a ten-day period commencing 
at 10:00 a.m. (EDT) on July 6, 1973 and terminating at 
midnight (EDT) on July 15, 1973 of the securities of 
BISI, Inc., located in Sudbury, Massachusetts; Display 
Sciences, Inc., located in Upper Saddle River, New Jersey; 
Hetra Computer & Communications Industries, Inc., 
located in Melbourne, Florida; Multitech, Inc., located in 
Monterey Park, California; and over-the-counter trading in 
the securities of Progressive National Industries, Inc., 
located in Minneapolis, Minnesota. 


The Commission initiated the subject suspensions because 
the subject issuers failed to comply with the reporting 
provisions of the Exchange Act resulting in the lack of 
current and accurate information available to the public. 


The Commission cautions broker-dealers, shareholders, and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that pursuant to Rule 15c2-11 under the Exchange 
Act, no quotation may be entered unless and until they 
have strictly complied with all of the provisions of said 
rule. If any broker or dealer has any questions as to 
whether or not he has complied with said rule, he should 
not enter any quotation but immediately contact the staff 
of the Division of Enforcement in Washington, D.C. If 
any broker or dealer is uncertain as to what is required 
by Rule 15c2-11, he should refrain from entering quota- 
tions relating to the securities in question until such time 
as he has familiarized himself with said rule and is certain 
that all of its provisions have been met. If any broker or 
dealer enters any quotation which is in violation of said 
rule, the Commission will consider the need for prompt 
enforcement action. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Rel. No. 18019/July 2, 1973 


In the Matter of 
AMERICAN NATURAL GAS COMPANY 


New York, New York 
(70-5354) 





























ORDER GRANTING EXCEPTION FROM COMPETI- 
TIVE BIDDING REQUIREMENTS OF RULE 50 


The American Natural Gas Company (“‘American 
Natural’’), a registered holding company, has filed an 
application and an amendment thereto pursuant to para- 
graph (a)(5) of Rule 50, promulgated under the Public 
Utility Holding Company Act of 1935 (‘‘Act’’), for an 
exception from the competitive bidding requirements of 
the Rule. 


American Natural states that it is considering the sale of 
all of the outstanding common stock (“Common Stock’’) 
of its wholly-owned gas utility subsidiary company, 
Central Indiana Gas Company, Inc. (“Central Indiana’), 
and in the present application requests exception from 
the competitive bidding provisions of Rule 50. As an 
alternative to the sale of the Common Stock, American 
Natural is willing to consider the sale by Central Indiana 
of the business and assets (‘‘Assets’’) of Central Indiana 
and the assumption by the purchaser(s) of Central 
Indiana’s tiabilities, followed by the liquidation and dis- 
solution of Central Indiana. As of December 31, 1972, 
the gas properties of Central Indiana had a book value 
(net of depreciation) of approximately $47,519,000 and 
operating revenues for the twelve months ended as of 
that date amounted to approximately $36,249,000. 


American Natural states that exception from the competi- 
tive bidding procedures of Rule 50 would afford Ameri- 
can Natural flexibility to obtain the best terms for the 
disposition of its interest in Central Indiana and would 
enable American Natural to explore all possibilities by 
talking freely with all interested persons. 


It is stated that American Natural and Central Indiana 
have proposed a plan for the sale of the Central Indiana 
Common Stock or Assets and that copies of said plan, 
along with an invitation letter, will be mailed to all gas 
and electric utilities in the State of Indiana with net as- 
sets of $20,000,000 or more. At the time of such mailing 
and in each of the three weeks thereafter, American 
Natural will publish an advertisement in the Wall Street 
Journal, Indiana newspapers of general circulation and in 
a utility industry trade publication. Upon completion of 
the preliminary discussions with interested parties, Ameri- 
can Natural will designate the parties who have expressed 
continuing interest and appear to have the financial cap- 
ability to consummate the purchase after competitive 
negotiations. Upon receipt of the requested order grant- 
ing the exception from the competitive bidding require- 
ments of Rule 50, American Natural and Central Indiana 
will enter into detailed discussions with each designated 
party and will request definitive proposals for the acquisi- 
tion of the Common Stock or Assets. Prior to the sub- 
mission of such proposals, American Natural will make 
available to each of the designated parties the same basic 
information concerning Central Indiana’s business and 
properties. American Natural further states that upon re- 
ceipt of proposals it, and, in the case of a proposed sale 
of the Central Indiana Assets, Central Indiana, may accept 
any one, may reject all, or may designate one or more as 
evidencing an adequate basis for further negotiation. Any 
further negotiations would also be conducted under 
competitive conditions. 


No sale of Central Indiana’s Common Stock or Assets will 
be consummated until a declaration under Section 12(d) 
of the Act has been filed with the Commission notifying 
it of the results of the negotiations, and a further order 
has been entered by the Commission permitting the de- 
claration to become effective. 


No State commission and no Federal commission, other 
than this Commission, has jurisdiction over the proposal 
contained herein. 


Due notice of the filing of said application and amend- 
ment has been given in the manner prescribed in Rule 23 
promulgated under the Act (Holding Company Act Re- 
lease No. 17993), and no hearing has been requested of 
or ordered by the Commission. Upon the basis of the 
tacts in the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application, as amend- 
ed, be granted: 


IT IS ORDERED, pursuant to the applicable provisions 

of the Act and rules thereunder, that said application, as 
amended, be, and it hereby is, granted forthwith, subject 
to the terms and conditions prescribed in Rule 24 promul- 
gated under the Act. 


For the Commission, by the Division of Corporate Regu- 
latiqn, pursuant to delegated authority. 


Ronald F. Hunt 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Rel. No. 18020/July 2, 1973 


In the Matter of 


ALABAMA POWER COMPANY 
600 North 18th Street 
Birmingham, Alabama 35291 
(70-5361) 


NOTICE OF PROPOSED ISSUE AND SALE OF FIRST 
MORTGAGE BONDS AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Alabama Power Com- 
pany (““Alabama’’), an electric utility subsidiary company 
of The Southern Company, a registered holding company, 
has filed an application with this Commission pursuant to 
the Public Utility Holding Company Act of 1935 (‘‘Act’’), 
designating Section 6(b) of the Act and Rule 50 promul- 
gated thereunder as applicable to the following proposed 
transaction. All interested persons are referred to the 
application, which is summarized below, for a complete 
statement of the proposed transaction. 


Alabama proposes to issue and sell, subject to the com- 
petitive bidding requirements of Rule 50 under the Act, 
up to $100,000,000 principal amount of its First Mort- 
gate Bonds, % Series, having a term of not less than 
5 years and not more than 30 years. Alabama will decide 
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on the terms of the bonds prior to the filing of the regis- 
tration statement. The interest rate (which shall be a 
multiple of 1/8%) and the price, exclusive of accrued in- 
terest, to be paid to Alabama (which shall be not less 
than 99% nor more than 102-3/4% of the principal 
amount thereof) will be determined by the competitive 
bidding. The bonds will be issued under an Indenture, 
dated as of January 1, 1942, between Alabama and 
Chemical Bank, as Trustee, as heretofore supplemented 
and as to be further supplemented by a Supplemental 
Indenture to be dated as of August 1, 1973, which in- 
cludes a prohibition until August 1, 1978 against refund- 
ing the bonds with the proceeds of funds borrowed at a 
lower effective interest cost. 


Alabama proposes to use the proceeds from the sale of 
the bonds together with: (1) cash contributions to capital 
of $65,000,000 by The Southern Company ($27,000,000 
of which had been received through May 31, 1973) here- 
tofore authorized by the Commission (Holding Company 
Act Release No. 17824), (2) proceeds from the sales of 
additional first mortgage bonds ($75,000,000 principal 
amount) and 300,000 shares of preferred stock (par value 
$30,000,000), which Alabama proposes to issue later in 
1973; and (3) cash on hand in excess of operating re- 
quirements, interest and dividends, to finance its 1973 
construction program (estimated at $364,710,000), to pay 
short-term promissory notes payable in the form of bank 
notes and commercial paper notes incurred for such pur- 
pose, and for other lawful purposes. Alabama estimates 
that no additional financing will be required for construc- 
tion purposes during 1973, except for the issuance and 
sale of short-term bank notes and commercial paper notes 
authorized by the Commission (Holding Company Act 
Release No. 17824). It is estimated that approximately 
$7,000,000 of notes payable will be outstanding at 
December 31, 1973. 


It is stated that the Alabama Public Service Commission 
has approved the proposed issuance and sale of the bonds 
by Alabama. No other State commission and no Federal 
commission, other than this Commission, has jurisdiction 
over the proposed transaction. A statement of the fees 
and expenses to be incurred in connection with the pro- 
posed transaction will be supplied by amendment. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than July 26, 1973, request in writing that 
a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said application which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such re- 
quest should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail (air 
mail if the person being served is located more than 500 
miles from the point of mailing) upon the applicant at 
the above-stated address, and proof of service (by af- 
fidavit or, in case of an attorney-at-law, by certificate) 
should be filed with the request. At any time after said 
date, the application, as filed or as it may be amended, 
may be granted as provided in Rule 23 of the General 
Rules and Regulation promulgated under the Act, or the 
Commission may grant exemption from such other action 
as it may deem appropriate. Persons who request a hear- 
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ing or advice as to whether a hearing is ordered will re- 
ceive notice of further developments in this matter, in- 
cluding the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


Ronald F. Hunt 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Rel. No. 18021/July 2, 1973 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 
(70-5356) 


ORDER AUTHORIZING CHARTER AMENDMENT 
AND SOLICITATION OF PROXIES IN CONNECTION 
THEREWITH 


Arkansas Power & Light Company (‘‘Arkansas’’), a public- 
utility subsidiary company of Middle South Utilities, Inc. 
(‘Middle South’’), a registered holding company, has filed 
a declaration and amendment thereto with this Commis- 
sion pursuant to the Public Utility Holding Company Act 
of 1935 (“Act’’), designating Sections 6(a)(2), 7 and 12(e) 
of the Act and Rule 62 promulgated thereunder as applic- 
able to the proposed transactions. 


Arkansas proposes to amend its Agreement of Consolida- 
tion or Merger (‘‘Charter’’) to increase the number of 
authorized shares of its commen stock and preferred 
stock. Arkansas is authorized to have 20,000,000 shares 
of common stock, of which 17,790,000 shares are pres- 
ently issued and outstanding, and 1,000,000 shares of 
preferred stock, of which 863,500 shares are presently 
issued and outstanding. The outstanding preferred stock 
consists of a series of 70,000 shares of 4.32% preferred 
stock, a series of 93,500 shares of 4.72% preferred stock, 
a series of 75,000 shares of 4.56% preferred stock, a 
series of 75,000 shares of 4.56% preferred stock (1965 
Series), a series of 100,000 sinarcs of 6.08% preferred 
stock, a series of 100,000 shares of 7.32% preferred stock, 
a series of 150,000 shares of 7.80% preferred stock, and 
a series of 200,000 of 7.40% preferred stock. Arkansas 
now proposes to increase the number of authorized 
shares of common stock and preferred stock to 
50,000,000 shares and 2,500,000 shares, respectively, and 
states that, in order to maintain a satisfactory capitaliza- 
tion ratio and flexibility in financing its construction pro- 
gram during the next few years, it is necessary that suf- 
ficient numbers of authorized shares of common stock 
and preferred stock be available for issuance and sale. 


Arkansas intends to submit the proposed amendment of 
its Charter to its shareholders for their approval at a 
special meeting of shareholders to be held on September 
20, 1973. In connection therewith, Arkansas proposes to 
solicit proxies from the holders of its common stock and 
preferred stock through use of solicitation material which 
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sets forth the proposed amendment in detail. The declara- 
tion states that under the applicable provisions of the 
Arkansas Constitution and of the Arkansas Business Cor- 
poration Act, as amended, the adoption of the proposal 
to amend the Charter will require (a) the affirmative vote 
of the holders of at least two-thirds of the total number 
of outstanding shares of common and preferred stock 
voting together, (b) the affirmative vote of the holders of 
at least two-thirds of the total number of shares of com- 
mon stock present at the meeting voting in person or by 
proxy as a class, (c) the affirmative vote of the holders of 
at least two-thirds of the total number of shares of pre- 
ferred stock present at the meeting voting in person or 
by proxy as a class, (d) the presence at the meeting in 
person or by proxy of the holders of at least 50% of the 
total number of outstanding shares of common stock and 
of the total number of outstanding shares of preferred 
stock, and (e) the affirmative vote of the holders of the 
larger amount in value of all outstanding common and 
preferred stock. Middle South, holder of all of the out- 
standing shares of all stock for Arkansas, has indicated 
that all such shares will be voted in favor of the proposed 
amendment. 


The Arkansas Public Service Commission has authorized 
the proposed Charter Amendment. No other State com- 
mission and no Federal commission, other than this Com- 
mission, has jurisdiction over the proposed transactions. 


Due notice of the filing of said declaration and amend- 
ment has been given in the manner prescribed in Rule 23 
promulgated under the Act (Holding Company Act Re- 
lease No. 17983), and no hearing has been requested of 
or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said declaration, as amend- 
ed, be permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, as 
amended, be, and it hereby is, permitted to become ef- 
fective forthwith, subject to the te: ms and conditions 
prescribed in Rules 24 and 62 promulgated under the 
Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


Ronald F. Hunt 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Rel. No. 18022/July 2, 1973 


In the Matter of 

WESTERN MASSACHUSETTS ELECTRIC COMPANY 
West Springfield, Massachusetts 

(70-5267) 


ORDER AUTHORIZING AMENDMENTS OF 


FIRST MORTGAGE INDENTURE 


Western Massachusetts Electric Company (‘“WMECO”’), an 
electric utility subsidiary of Northeast Utilities, a regis- 
tered holding company, has filed a declaration and 
amendments thereto, with this Commission pursuant to 
Sections 6(a), 7 and 12(e) of the Public Utility Holding 
Company Act of 1935 (“Act’’), and Rules 62 and 65 
promulgated thereunder as applicable to the following 
transactions. 


WMECO proposes to amend its First Mortgage Indenture 
and Deed of Trust, dated as of August 1, 1954, as here- 
tofore supplemented and amended by thirty-four supple- 
mental indentures (“Indenture”) to The First National 
Bank of Boston, as successor by merger to Old Colony 
Trust Company, as trustee. Pursuant to a thirty-fifth sup- 
plemental indenture, WMECO proposes to effect five 
changes in the Indenture. Four of the five proposed 
changes, relating to ‘‘Permitted Encumbrances”, “‘Fund- 
able Property”, ‘‘Possession”’, and “Certification of Avail- 
able Net Property Additions”, are stated to be modifica- 
tions and clarifications of relatively minor provisions con- 
cerning matters of no direct significance to holders of 
bonds issued and outstanding under the Indenture. It is 
further stated that the fifth proposed change, relating to 
the ‘‘Earnings Certificate’, may be of greater significance 
to the bondholders. 


In the computation of net earnings available for interest, 
thé Earnings Certificate of the Indenture at present (i) re- 
quires that miscellaneous interest (i.e., all interest except 
interest on the bonds and on other long-term debt rank- 
ing equally or prior to the bonds) be included in operat- 
ing expenses, and (ii) excludes net non-operating income. 
The proposed amendment to the Earnings Certificate 
would exclude miscellaneous interest from operating ex- 
penses and include net non-operating income (not exceed- 
ing 10% of net operating income) in net earnings available 
for interest. It is stated that this proposed amendment is 
in accordance with sound accounting practice and with 
the Commission’s Statement of Policy (“SOP”) Regarding 
First Mortgage Bonds subject to the Act; and that the ef- 
fect would be to help improve WMECO’s earnings cover- 
ages and thus tend to increase the amount of new bonds 
issuable under the Indenture. All other substantive require- 
ments of the Earnings Certificate, including the minimum 
earnings coverage test prescribed by the SOP, will remain 
unchanged. 


The proposed amendments of the Indenture required the 
written consent of holders of at least seventy percent in 
principal amount of WMECO’s outstanding first mortgage 
bonds, and the Commission has heretofore authorized the 
solicitation of consents of the bondholders (Holding Com- 
pany Act Rel. No. 17762). By amendment in this pro- 
ceeding WMECO has advised that the necessary consents 
have been received. 


Fees and expenses incurred in connection with the pro- 
posed transactions amount to $129,000, including 
$55,000 to one firm as financial advisor and agent for 
solicitation of consents; $13,000 to another agent for 
solicitation; and $25,000 for the mortgage trustee and 
$7,500 for fees of its counsel; fees of $7,500 to counsel 
for WMECO, and reimbursement of $3,000 for ser- 
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vices rendered at cost by Northeast Utilities Service 
Company. 


Due notice of the filing of said declaration has been given 
regarding the proposed amendment to the Indenture and 
the related solicitation in the manner prescribed in Rule 
23 promulgated under the Act (Holding Company Act 
Release No. 17762), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said declaration, as amend- 
ed, be permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, as 
amended, be, and it hereby is, permitted to become ef- 
fective forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


Ronald F. Hunt 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Rel. No. 18023/July 2, 1973 


In the Matter of 


THE POTOMAC EDISON COMPANY 
Downsville Pike 

Hagerstown, Maryland 21740 
MONONGAHELA POWER COMPANY 
1310 Fairmont Avenue 

Fairmont, West Virginia 26554 

WEST PENN POWER COMPANY 

800 Cabin Hill Drive 

Greensburg, Pennsylvania 15601 
(70-5357) 


NOTICE OF PROPOSED ISSUE AND SALE OF 
SHORT-TERM NOTES TO BANKS AND COMMERCIAL 
PAPER DEALERS AND EXCEPTION FROM COM- 
PETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Monongahela Power 
Company (‘Monongahela’), The Potomac Edison Com- 
pany (PE’’), and West Penn Power Company (‘West 
Penn”’), public-utility subsidiary companies of Allegheny 
Power System, Inc., a registered holding company, have 
filed an application with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (‘‘Act’’), 
designating Section 6(b) of the Act and Rule 50(a)(5) 
promulgated thereunder as applicable to the following 
proposed transactions. All interested persons are referred 
to the application, which is summarized below, for a 
complete statement of the proposed transactions. 


Monongahela, PE, and West Penn request permission to 
issue and sell short-term notes to banks and to dealers in 
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commercial paper from time to time for the period July 
31, 1973, to December 31, 1974. Monongahela, PE, and 
West Penn also request that from the date of this applica- 
tion to December 31, 1974, the exemption from the pro- 
visions of Section 6(a) of the Act afforded to each of 
them by the first sentence of Section 6(b) of the Act be 
increased to the extent necessary to cover the issuance 
and sale of notes to banks and to dealers in commercial 
paper up to the following amounts: Monongahela 
$35,000,000; PE-$40,000,000; and West Penn- 
$60,000,000. 


Monongahela, PE, and West Penn propose to issue, reissue, 
sell, and renew from time to time short-term notes to 
banks and to dealers in commercial paper prior to Decem- 
ber 31, 1974, provided that in no case shall any of such 
notes mature later than June 30, 1975. The proceeds from 
the issuance and sale of such notes will be used by each 
of the companies to reimburse its corporate treasury for 
past expenditures made in connection with its construc- 
tion program, to pay part of the cost of future construc- 
tion, and for other corporate purposes. The estimated 
gross construction expenditures for 1973, 1974, and 1975 
are estimated to total $135.8 million in the case of 
Monongahela, $121.9 million in the case of PE, and 
$224.6 million in the case of West Penn. 


Each note payable to a bank will be dated as of the date 
of the borrowing which it evidences, will mature not 
mare than 270 days after the date of issuance or renewal 
thereof, will bear interest at the prime or comparable in- 
terest rate of the bank from which the borrowing is 
made, in effect at the time of issuance or in effect from 
time to time, and will be prepayable at any time without 
premium or penalty. The names of the banks from which 
such borrowings are proposed to be effected and the max- 
imum amount of borrowings outstanding at any one time 
are as follows: 


MONONGAHELA 

First National City Bank $ 36,900,000 

Mellon National Bank & Trust Company 35,000,000 
$ 71,900,000 

PE 

First National City Bank $ 67,000,000 

Chemical Bank 35,000,000 

Manufacturers Hanover Trust Company 2,500,000 
$104,500,000 

WEST PENN 

First National City Bank $ 65,000,000 

Mellon National Bank & Trust Company 35,000,000 

Pittsburgh National Bank 6,000,000 

The Chase Manhattan Bank N.A. 5,000,000 
$111,000,000 


The maximum amount of short-term notes outstanding at 
any one time will not, when taken together with any com- 
mercial paper outstanding, be in excess of $35,000,000 in 
the case of Monongahela or $60,000,000 in the case of 
West Penn and in the case of PE will not, when taken to- 
gether with any commercial paper outstanding and any 
long-term unsecured debt outstanding, be in excess of 
$40,000,000 in each case including any notes which may 
be outstanding pursuant to prior orders of the Commission. 














It is stated that Monongahela, PE, and West Penn maintain 
balances to meet regular operating requirements at these 
banks which vary in amount from time to time. If average 
balances were maintained solely to fulfill compensating bal- 
ance requirements of major banks, approximately 20%, the 
effective interest costs to each of the companies issuing and 
selling the notes on the basis of a prime commercial credit 
or comparable rate of 7.5% would be 9.375%. 


The commercial paper will be in the form of promissory 
notes in denominations of not less than $50,000 nor more 
than $5,000,000 and will be of varying maturities, with no 
maturity more than 270 days after the date of issue. None 
will be prepayable prior to maturity. The commercial paper 
notes will be sold directly to a dealer or dealers in com- 
mercial paper, designated by post-effective amendment by 
each of the companies, at a discount not in excess of the 
discount rate per annum prevailing at the time of issuance 
for commercial paper of comparable quality and of the 
particular maturity. The dealer or dealers may reoffer the 
commercial paper at a discount rate of 1/8 of 1% per annum 
less than the discount rate to Monongahela, PE, or West 
Penn. No commercial paper notes will be issued having a 
maturity of more than 90 days at an effective interest cost 
which exceeds the effective interest cost at which Monon- 
gahela, PE, or West Penn, as the case may be, is able to bor- 
row the same amount from banks at that time. Such dealer 
or dealers will reoffer the commercial paper notes to not 
more than 200 of its or their customers identified and desig- 
nated in a list for each company (nonpublic) prepared in 
advance. It is expected that the commercial paper notes will 
be held by the customers to maturity, but if the customers 
wish to resell prior to maturity, the dealer or dealers, pur- 
suant to a verbal repurchase agreement, will repurchase the 
notes and reoffer them to others on said list. 


Monongahela, PE, and West Penn request an exception from 
the competitive bidding requirements of Rule 50 for the 
proposed issue and sale of its commercial paper pursuant 

to paragraph (a)(5) thereof. Each applicant also requests 
authority to file certificates under Rule 24 with respect to 
the issue and sale of commercial paper hereafter consum- 
mated pursuant to this application on a quarterly basis. 


The application states that total fess and expenses related 
to the proposed transactions are estimated not to exceed 
$9,900, including credit rating fees in the amount of 
$2,500 for each company, and that no State commission 
and no Federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than July 26, 1973, request in writing that a 
hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said application which he desires to con- 
trovert; or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of:such re- 
quest should be served personally or by mail (air mail if the 
person being served is located more than 500 miles from 
the point of mailing) upon the applicants at the above- 
stated addresses, and proof of service (by affidavit or, in 
case of an attorney-at-law, by certificate) should be filed 
with the request. At any time after said date, the applica- 


tion, as amended or as it may be further amended, may be 
granted as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Commis- 
sion may grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other action as 
it may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive 
notice of further developments in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


Ronald F. Hunt 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Rel. No. 18024/July 6, 1973 


In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
New York, New York 

JERSEY CENTRAL POWER & LIGHT COMPANY 
NEW JERSEY POWER & LIGHT COMPANY 
Morristown, New Jersey 

(70-5348) 


ORDER AUTHORIZING INCREASE IN AUTHORIZED 
COMMON STOCK OF SUBSIDIARY COMPANY, ISSU- 
ANCE OF ADDITIONAL SHARES OF COMMON STOCK 
OF SUBSIDIARY TO HOLDING COMPANY, CAPITAL 
CONTRIBUTION BY HOLDING COMPANY TO SUB- 
SIDIARY, ASSUMPTION OF ASSETS, LIABILITIES, 
AND OBLIGATIONS OF ONE SUBSIDIARY BY 
OTHER SUBSIDIARY AND REDEMPTION BY SUB- 
SIDIARY OF ITS OUTSTANDING PREFERRED 
STOCK TO EFFECT MERGER OF TWO SUBSIDIARY 
COMPANIES 


General Public Utilities Corporation (““GPU"’), a registered 
holding company, and two of its utility subsidiary com- 
panies, Jersey Central Power & Light Company (‘Jersey 
Central’’) and New Jersey Power & Light Company (‘New 
Jersey’’) have filed an application-declaration with this 
Commission under Sections 6(a), 7, 9(a), 10 and 12 of the 
Public Utility Holding Company Act of 1935 (“‘Act’’) and 
Rules 42, 43, and 45 promulgated thereunder regarding 
the following proposed transactions. 


GPU owns all the outstanding Common Stock of both 
New Jersey and Jersey Central. It is proposed that New 
Jersey be merged into Jersey Central, which would re- 
main as the surviving company. In order to effect this 
merger, Jersey Central proposes to issue 8,392,500 addi- 
tional shares of its Common Stock to GPU, these addi- 
tional shares having a par value of $10.00 per share. After 
such issuance, the aggregate par value of the additional 
shares of Jersey Central Common Stock will be equal to 
GPU's carrying value of the New Jersey Common Stock 
at the date of the merger. 


GPU states that promptly after the merger it will deliver 
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a cash capital contribution of $3,138,574 to Jersey 
Central, said amount being the excess of GPU's carrying 
value for the New Jersey Common Stock over New Jer- 
sey’s related net assets applicable thereto so that Jersey 
Central can, on its books, write off such excess. To issue 
the additional shares of Common Stock, Jersey Central 
proposes to amend its Certificate of Incorporation to in- 
crease the authorized number of shares issuable there- 
under from 7,000,000 to 16,000,000 shares with a 
$10.00 par value per share. 


Jersey Central states that as a part of the merger, Jersey 
Central will receive all of New Jersey’s assets and assume 
all of New Jersey's liabilities and obligations, including 
those under: (a) New Jersey’s Mortgage and Deed of 
Trust, dated as of March 1, 1944, to Guaranty Trust 
Company of New York (now Morgan Guaranty Trust 
Company of New York), as said Mortgage and Deed of 
Trust have been amended and supplemented, (b) New 
Jersey’s Indenture, dated as of July 1, 1964, to The Chase 
Manhattan Bank (now The Chase Manhattan Bank, (Na- 
tional Association) ), as said Indenture has been hereto- 
fore amended and supplemented, (c) New Jersey's Certif- 
icate of Incorporation, as amended to date, (d) New Jer- 
sey’s outstanding notes evidencing bank loans, (e) New 
Jersey's franchises and other instruments binding upon it, 
and (f) all outstanding contracts and agreements of New 
Jersey. 


Applicants represent that the proposed merger may be ef- 
fected without requiring the consent of the holders of 
any outstanding bonds or debentures of either Jersey 
Central or New Jersey and that the New Jersey properties 
to be acquired by Jersey Central as a result of the merger 
will constitute property additions under the Jersey 
Central Bond Debenture. It is further stated that under 
the New Jersey state statute governing mergers, no con- 
sent of the holders of Jersey Central’s Preferred Stock is 
required and that such holders do not have appraisal 
rights. New Jersey proposes to redeem all of its outstand- 
ing Preferred Stock at the respective optional redemption 
prices of $105 per share for the 4% Series and $103.25 
per share for the 4.05% Series plus any dividends to the 
date of redemption. New Jersey proposes to deposit in 
trust the funds required to effect this redemption prior 
to the proposed merger. This proposed redemption of 
New Jersey Preferred Stock will eliminate any need for 
obtaining consent of the holders of New Jersey’s Preferred 
Stock. 


The New Jersey Public Utility Commission has expressly 
authorized the proposed transactions. It is represented that 
no other State commission and no Federal commission, 
other than this Commission, has jurisdiction over the pro- 
posed transactions. The fees and expenses to be incurred 
in connection with the proposed transactions are estimated 
at $46,500 including legal fees of $34,500. 


Due notice of the filing of said application-declaration has 
been given in the manner prescribed in Rule 23 promul- 
gated under the Act (Holding Company Act Release No. 
17988), and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable standards of 
the Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropriate in 
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the public interest and in the interest of investors and 
consumers that said application-declaration, as amended, 
be granted and permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted and 
permitted to become effective forthwith, subject to the 
terms and conditions prescribed in Rule 24 promulgated 
under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


Ronald F. Hunt 
Secretary 








INVESTMENT COMPANY ACT 


INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7884/June 28, 1973 





In the Matter of 


SHEARSON, HAMMILL & CO. INCORPORATED 
14 Wall Street 

New York, New York 10005 

(812-3468) 


OPINION AND ORDER PURSUANT TO SECTION 6(c) 
OF THE ACT GRANTING EXEMPTION FROM SEC- 
TION 30(f) OF THE ACT 


On June 6, 1973, a notice was issued (Investment Com- 
pany Act Release No. 7852) of the filing of an applica- 
tion by Shearson, Hammill & Co. Incorporated (“Appli- 
cant’), a registered broker-dealer, for an order exempting 
Applicant and its co-underwriters in a proposed offering 
of the Preference Shares and the Common Shares of S-G 
Securities, Inc. (“Company”), a registered, closed-end, 
diversified management investment company, from Sec- 
tion 30(f) of the Investment Company Act of 1940 
(“Act’’) in respect to their transactions incidental to the 
distribution of the Company's shares. 


The notice gave interested persons an opportunity until 
12:30 p.m. of the 25th day of June, 1973 to request a 
hearing and stated that an order disposing of the applica- 
tion might be issued upon the basis of the information 
stated in the application unless a hearing should be 
ordered. No request for a hearing was received by the 
Commission within the time provided. However, the staff 
of the Commission was informed by the Applicant that 

it had received a purported copy of a request by the In- 
dependent Investor Protective League for a hearing in this 
matter, and the Applicant has provided the staff with a 
copy of the document which it had received. Section 30(f) 
of the Act incorporates the insider trading provisions of 
Section 16 of the Securities Exchange Act of 1934. The 
Commission does not believe that the purported request 
for a hearing indicates that a hearing on the application 
would be necessary or appropriate in the public interest 
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or for the protection of investors since there appears to 
be no inside information relating to a new investment 
company, such as the Company, which might be used by 
underwriters in connection with their transactions inci- 
dental to the public distribution of the shares of such in- 
vestment company. The Commission has, therefore, not 
ordered a hearing in this matter. 


The Commission has considered the matter and has found, 
on the basis of the facts stated in the application, that the 
requested exemption is appropriate in the public interest 
and consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of 
the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the Act 
that the Applicant and its co-underwriters in a proposed 
public offering of shares of the Preference Shares and the 
Common Shares of the Company be, and are hereby, ex- 
empted from Section 30(f) of the Act in respect of their 
transactions incidental to the distribution of the Com- 
pany’s shares. 


By the Commission. 


Ronald F. Hunt 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7885/June 29, 1973 


In the Matter of 


ST. JOHN D’EL REY MINING COMPANY, LIMITED 
100 Erieview Plaza 

Cleveland, Ohio 44114 

(812-3080) 


ORDER PURSUANT TO SECTION 7(d) OF THE ACT 
PERMITTING REGISTRATION UNDER THE ACT 

AND ORDER PURSUANT TO SECTION 2(a)(9) OF 
THE ACT DETERMINING AN AFFILIATED COMPANY 
OF APPLICANT NOT TO BE CONTROLLED BY 
APPLICANT 


St. John d’el Rey Mining Company, Limited (‘‘Appli- 
cant’), a corporation organized under the laws of Eng- 
land, has filed an application for an order of the Commis- 
sion pursuant to Section 7(d) of the Investment Company 
Act of 1940 (the “‘Act’’) permitting Applicant to register 
as an investment company under the Act and to make a 
public offering of its securities in the United States, and 
for an order pursuant to Section 2(a)(9) of the Act deter- 
mining that Applicant does not control its affiliated 
Brazilian company, Mineracoes Brasileiras Reunidas S.A. - 
MBR (“MBR”), which Applicant presumptively controls 
by virtue of its ownership of 49% of the outstanding 
shares of MBR. ’ 


The Commission on June 12, 1973, issued a notice of the 
filing of said application (Investment Company Act Re- 
lease No. 7861). The notice gave interested persons an 
opportunity to request a hearing and stated that an order 
disposing of the application might be issued upon the 










basis of the information stated therein unless a hearing 
should be ordered. No request for a hearing has been 
filed and the Commission has not ordered a hearing. 


The Commission has considered the matter and has found, 
on the basis of the information stated in the application, 
that it is both legally and practically feasible effectively 
to enforce the provisions of the Act against Applicant and 
that issuance of the requested order permitting registra- 
tion is otherwise appropriate in the public interest and 
consistent with the protection of investors and the pur- 
poses fairly intended by the policy and provisions of the 
Act. The Commission also finds that the evidence con- 
tained in the application rebuts the statutory presumption 
of control of MBR by Applicant and that a determination 
that Applicant does not control MBR is warranted. 
Accordingly, 


IT IS ORDERED, pursuant to Section 2(a)(9) of the 
Act, that Applicant be, and it hereby is, deemed not to 
control MBR, and 


IT IS FURTHER ORDERED, pursuant to the provisions 
of Section 7(d) of the Act and the Rules and Regulations 
thereunder, that Applicant (i) be permitted to register as 
an investment company pursuant to the provisions of 
Section 8 of the Act and the Rules and Regulations pro- 
mulgated thereunder, and (ii) after such registration and 
upon compliance with the applicable provisions of the 
Securities Act of 1933, be permitted to offer publicly its 
securities within the United States by use of the mails 
and means or instrumentalities of interstate commerce, 
and 


IT 1S FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved to suspend or revoke the order per- 
mitting registration under the Act in whole or in part if, 
after notice and opportunity for hearing, the Commission 
shall find that such suspension or revocation is in the 
public interest and is necessary for the protection of in- 
vestors and that: 


(a) Applicant, or any of its officers or directors or 
custodian, as such, shall have failed to comply with the 
investment Company Act of 1940, the Investment Advis- 
ers Act of 1940, the Securities Act of 1933, the Securi- 
ties Exchange Act of 1934, or any applicable Rules, Reg- 
ulations or orders of the Commission thereunder, or 


(b) any of the representations, undertaking and agree- 
ments contained in or contemplated by the application 
shall not have been complied with, or 


(c) any change has occurred in the laws of England 
creating an inconsistency with the protections of investors 
afforded by the representations, undertakings and agree- 
ments contained in or contemplated by the application. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


Ronald F. Hunt 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7886/July 3, 1973 


In the Matter of 


MASSACHUSETTS BAY INCOME SHARES 
441 Stuart Street 

Boston, Massachusetts 02116 

(811-2185) 


NOTICE OF PROPOSAL TO TERMINATE REGISTRA- 
TION PURSUANT TO SECTION 8(f) OF THE ACT 


NOTICE IS HEREBY GIVEN that the Commission pro- 
poses, pursuant to Section 8(f) of the Investment Company 
Act of 1940 (“Act”), to declare by order upon its own 
motion that Massachusetts Bay Income Shares (“Fund”), 
registered under the Act as an open-end diversified manage- 
ment investment company, has ceased to be an investment 
company. 


Fund was organized as a Massachusetts corporation on 
December 31, 1970, and filed a Notification of Registra- 
tion on Form N-8A and a Registration Statement on Form 
N-8B-1 with the Commission on April 19, 1971. 


Fund presently has no assets or shareholders and has no in- 
tention of making a public offering of its shares. Its Regis- 
tration Statement under the Securities Act of 1933 was de- 
clared abandoned by the Commission on November 1, 
1972. 


Section 8(f) of the Act, provides, in pertinent part, that 
when the Commission finds a registered investment com- 
pany has ceased to be an investment company, it shall so 
declare by order, and upon the effectiveness of such order, 
which may be issued upon the Commission’s own motion 
when appropriate, the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than July 27, 1973 at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 

matter accompanied by a statement as to the nature of his 


interest, the reason for such request, and the issues, if any, 


of fact or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission should order 
a hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Commis- 
sion, Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail (air mail if the per- 
son being served is located more than 500 miles from the 
point of mailing) upon the Fund at the address set forth 
above. Proof of such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed contempo- 
raneously with the request. At any time after said date, 
as provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
matter may be issued by the Commission upon the basis 
of the information stated herein, unless an order for a 
hearing shall be issued upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing or ad- 
vice as to whether a hearing is ordered will receive notice 
of further developments in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 
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For the Commission, by the Division of Investment Man- 


agement Regulation, pursuant to delegated authority. 


Ronald F. Hunt 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7887/July 3, 1973 


In the Matter of 


IDS NEW DIMENSIONS FUND, INC. 
1000 Roanoke Building 

Minneapolis, Minnesota 55402 
(812-3473) 


NOTICE OF APPLICATION FOR ORDER PURSUANT 
TO SECTION 6(c) OF THE ACT EXEMPTING PRO- 
POSED TRANSACTIONS FROM THE PROVISIONS 
OF SECTION 22(d) OF THE ACT AND RULE 22c-1 
UNDER THE ACT 


NOTICE IS HEREBY GIVEN that IDS New Dimensions 
Fund, Inc. (the ‘‘Fund’’), which is registered as a diversi- 
fied, open-end management investment company under 
the Investment Company Act of 1940 (the “‘Act’’), has 
filed an application pursuant to Section 6(c) of the Act 
for exemption from Section 22(d) of the Act and Rule 
22c-1 under the Act to permit a public offering of shares 
of the Fund in Japan to Japanese and other non-United 
States nationals in accordance with Japanese law and reg- 
ulations, but under terms and with sales charges which 
differ from the terms and charges described in the pro- 
spectus of the Fund that is used in the United States. All 
interested persons are referred to the application on file 
with the Commission for a statement of the representa- 
tions contained therein which are summarized below. 


Section 22(d) of the Act provides, in substance, that no 
registered investment company may sell any redeemable 
security issued by it except either to or through a prin- 
cipal underwriter for distribution or at a current public 
offering price described in its prospectus. The current 
public offering price includes the sales charge, if any, and 
is subject to the terms and options, such as rights of 
accumulation, automatic withdrawal, and purchases under 
a letter of intent, as are described in the prospectus. 


Rule 22c-1 under the Act provides, in pertinent part, that 
a redeemable security may be sold only at a price based 
on the current net asset value of the security which is 
next computed after receipt of an order to purchase such 
security. 


Yamaichi Securities Co. Ltd. (‘“Yamaichi’’), a Japanese 
securities dealer, proposes to purchase at least $10,000,000 
of shares of the Fund for the purpose of reselling such 
shares in Japan to Japanese and other non-United States 
nationals by means of a block offering to be completed 
within a short period of time either by Yamaichi directly 
or by selected dealers. Yamaichi proposes to purchase 

such shares at the net asset value computed in accordance 
with Rule 22c-1, plus an underwriting commission of 1% 
to be paid to Investors Diversified Services, Inc. (“IDS”), 
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the investment adviser of, and principal underwriter for, 
the Fund. This arrangement would ensure that the Fund 
would receive full net asset value for its shares as re- 
quired by the Act. However, resale of such shares in 
Japan would be subject to Japanese regulation and Japan- 
ese marketing practices which require, as a practical mat- 
ter, that the block offering be made pursuant to terms 
different from those described in the Fund’s United 
Stetes prospectus. 


For the purpose of computing the sales prices of shares in 
the initial block offering, the net asset value of the Fund 
would be the lesser of the net asset value paid by Yamai- 
chi or that next computed after the receipt by Yamaichi 
or a selected dealer of a purchase order. After the initial 
block offering, Yamaichi intends to make additional shares 
available in Japan at prices based on net asset values of 
the Fund computed in accordance with Rule 22c-1, but 
with sales loads as described herein. Further block offer- 
ings might be made in the same manner as the proposed 
initial block offering, depending on market reception to 
the Fund. 


Shares of the Fund would be sold in Japan according to 
a schedule of sales charges different from the one used in 
the United States. The respective schedules set different 
break points and provide, generally speaking, for lower 
sales loads in Japan on smaller purchases and higher sales 
loads in Japan for larger purchases. Applicant represents 
that the proposed different schedule of sales charges to 
be used in Japan is necessary because permissible sales 
charges in Japan are determined by the various securities 
dealers’ associations as a matter of self-regulation and that 
such associations have an understanding among themselves 
tantamount to a requirement that sales commissions to be 
charged in Japan in connection with the sale of foreign 
investment company securities should be somewhat closely 
related to those sales charges currently prevailing with re- 
spect to the sale of shares of Japanese investment trusts 
with similar objectives. Applicant also states that the sales 
charges to be imposed in Japan are more or less similar 

to those charged by other foreign investment trusts 
marketing shares in Japan and that it would be competi- 
tively impossible to charge higher rates. 


The Japanese regulation and marketing practices also re- 
quire certain other variations from the terms of offering 
contained in the Fund’s United States prospectus. Such 
options as rights of accumulation, systematic withdrawal, 
aggregation of purchases by ‘‘any person” under Rule 
22d-1, purchases under a letter of intent, and exchange 
of shares of the Fund for shares of other investment com- 
panies in the |DS complex would not be available under 
the proposed offering in Japan because they are not con- 
sistent with the present practice in that country. Because 
the terms and sales charges pursuant to which shares of 
the Fund would be required to be sold in Japan would 
differ from the terms and sales charges described in the 
current prospectus of the Fund that is used in the United 
States, the public offering price in Japan would differ 
from the public offering price described in the Fund's cur- 
rent prospectus. 


Section 6(c) of the Act permits the Commission to ex- 
empt any person, security, or transaction, or any class or 
classes of persons, securities, or transactions, from the 


provisions of the Act and the Rules and Regulations pro- 
mulgated thereunder if and to the extent that such ex- 
emption is necessary or appropriate in the public interest 
and consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of 
the Act. 


The Fund represents that the exemptions requested from 
the provisions of Section 22(d) of the Act and Rule 
22c-1 under the Act, pursuant to Section 6(c), so as to 
permit the sale of its securities in Japan, are necessary 
and appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly intend- 
ed by the policy and provisions of the Act. 


Notice is further given that any interested person may, 
not later than July 23, 1973, at 5:30 p.m., submit to the 
Commission in writing a request for a hearing on the mat- 
ter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues of 
fact or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon applicant at the address stated above. Proof 
of such service (by affidavit, or in case of an attorney-at- 
law, by certificate) shall be filed contemporaneously with 
the request. At any time after said date, as provided by 
Rule 0-5 of the Rules and Regulations promulgated under 
the Act, an order disposing of the application herein may 
be issued by the Commission upon the basis of the infor- 
mation stated in said application, unless an order for hear- 
ing upon said application shall be issued upon request or 
upon the Commission’s own motion. Persons who request 
a hearing, or advice as to whether a hearing is ordered, 
will receive notice of further developments in this matter, 
including the date of the hearing (if ordered) and any 
postponement thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


Ronald F. Hunt 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7888/July 6, 1973 


In the Matter of 


COMMODORE GROWTH FUND, INC. 
1200 Washington Building 

Tacoma, Washington 98402 
(811-1626) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 8(f) OF THE ACT FOR AN ORDER DE- 
CLARING THAT COMPANY HAS CEASED TO BE AN 
INVESTMENT COMPANY 

NOTICE IS HEREBY GIVEN that Commodore Growth 
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Fund, Inc. (““Applicant’’), a Washington corporation regis- 
tered as an open-end diversified management investment 
company under the Investment Company Act of 1940 
(““Act’’), has filed an application pursuant to Section 8(f) 
of the Act for an order of the Commission declaring that 
Applicant has ceased to be an investment company as de- 
fined in the Act. All interested persons are referred to 
the application on file with the Commission for a state- 
ment of the representations as set forth therein which are 
summarized below. 


Applicant registered under the Act on March 22, 1968, 
by filing a Form N-8A Notification of Registration under 
the name of Great Republic Growth Fund, Inc. Its name 
was changed on October 29, 1971. A Registration State- 
ment under the Securities Act of 1933 on Form S-5 and 
Pre-Effective and Post-Effective Amendments thereto reg- 
istering the shares of common stock of Applicant sold to 
the public have been filed and in due course ordered or 
declared effective. 


The Applicant represents that at a meeting of its Board of 
Directors held on December 18, 1972, the Board deter- 
mined unanimously, after considering the various options 
available to the Applicant, that it was in the best interests 
of its stockholders to liquidate and dissolve the Applicant. 
At that same meeting the Board suspended the further 
offering of shares of the Applicant. On February 16, 
1973, the stockholders voted in favor of liquidation and 
dissolution, and the initial procedural and substantive 
steps have been taken to dissolve the Applicant. 


The Applicant further represents, among other things, 
that on March 9, 1973, the first (and probably only) 
liquidating dividend in the amount of $4.87 per share, 
which dividend was equal to the net asset value per share 
as of the close of business on March 9, 1973, was distrib- 
uted to the shareholders of record. It is the intention of 
the Board of Directors of the Applicant, and its invest- 
ment adviser, to maintain the corporate existence of the 
Applicant only so long as is necessary to complete those 
steps incident to the formal dissolution of the Corpora- 
tion. 


Section 3(c)(1) of the Act excepts from the definition of 
“investment company” any issuer whose outstanding 
securities are beneficially owned by not more than 100 
persons and which is not making and does not presently 
propose to make a public offering of its securities. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application, finds that a reg- 
istered investment company has ceased to be an invest- 
ment company, it shall so declare by order, and upon the 
effectiveness of such order the registration of such com- 
pany shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than July 30, 1973 at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on 
the matter accompanied by a statement as to the nature 
of his interest, the reason for such request, and the issues, 
if any, of fact or law proposed to be controverted, or he 
may request that he be notified if the Commission should 
order a hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange Commis- 
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sion, Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail (air mail if the per- 
son being served is located more than 500 miles from the 
point of mailing) upon the Applicant at the address stated 
above. Proof of such service (by affidavit, or in case of 
an attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. At any time after said date, 
as provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application may be issued by the Commission upon the 
basis of the information stated in said application, unless 
an order for a hearing upon said application shall be 
issued upon request or upon the Commission's own 
motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive notice of further 
developments in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


Ronald F. Hunt 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7889/July 6, 1973 


In the Matter of 


CARDINAL INCOME SECURITIES, INC. 
One Jefferson First Union Plaza 

Room 1200 

Charlotte, North Carolina 28202 
(811-2369) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 8(f) OF THE ACT DECLAR- 
ING THAT COMPANY HAS CEASED TO BE AN 
INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Cardinal Income Secu- 
rities, Inc. (““Applicant’’), a Maryland corporation regis- 
tered as a closed-end diversified management investment 
company under the Investment Company Act of 1940 
(“‘Act’’), has filed an application pursuant to Section 8(f) 
of the Act for an order of the Commission declaring that 
Applicant has ceased to be an investment company as de- 
fined in the Act. All interested persons are referred to the 
application on file with the Commission for a statement 
of the representations set forth therein, which are sum- 
marized below. 


On March 30, 1973, Applicant filed a Notification of 
Registration on Form N-8A pursuant to Section 8(a) of 
the Act. On that same date, Applicant also filed a Regis- 
tration Statement on Form N-8B-1 pursuant to Section 
8(b) of the Act, and a Registration Statement on Form 
S-4 pursuant to the Securities Act of 1933 (1933 Act’’). 
Applicant’s 1933 Act Registration Statement has never 
been declared effective and Applicant has requested that 
the Registration Statement be withdrawn. 


Applicant represents, among other things, that it has no 
shareholders, no assets, and due to adverse market condi- 
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tions it does not now intend to offer or sell any of its 
securities to the public. 


Section 3(c)(1) of the Act excepts from the definition of 
“investment company” any issuer whose outstanding 
securities are beneficially owned by not more than 100 
persons and which is not making and does not presently 
propose to make a public offering of its securities. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application, finds that a 
registered investment company has ceased to be an invest- 
ment company, it shall so declare by order, and upon the 
taking effect of such order the registration of such com- 
pany shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than July 30, 1973, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on 
the matter accompanied by a statement as to the nature 
of his interest, the reason for such request, and the issues, 
if any, of fact or law proposed to be controverted, or he 
may request that he be notified if the Commission should 
order a hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange Commis- 
sion, Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail (air mail if the per- 
son being served is located more than 500 miles from the 
point of mailing) upon Applicant at the address stated 
above. Proof of such service (by affidavit, or in the case 
of an attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. At any time after that 
date, as provided by Rule 0-5 of the Rules and Regula- 
tions promulgated under the Act, an order disposing of 
the application may be issued by the Commission upon 
the basis of the information stated in said application, 
unless an order for a hearing upon said application shall 
be issued upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive notice of further 
developments in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to deleaated authority. 


Ronald F. Hunt 
Secretary 
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Litigation Release No. 5953/July 2, 1973 


U.S. v. ROC A. diVINCENZO, et al. (E.D. Pa., Criminal 
No. 73-179) 


Robert E. J. Curran, United States Attorney for the 
Eastern District of Pennsylvania, and William R. Schief, 
Administrator of the Washington Regional Office of the 
Securities and Exchange Commission, announced that on 
June 25, 1973, the Honorable Charles R. Weiner, United 
States District Court Judge for the Eastern District of 


Pennsylvania, sentenced James F. McCullough of Phila- 
delphia, Pennsylvania to three years imprisonment with 
sentence suspended and three years probation imposed. 
On June 7, 1973, McCullough entered a plea of no/o con- 
tendere to nine counts charging mail fraud and to one 
count charging interstate transportation of stolen securi- 
ties of a twenty-four count indictment which included 
seven counts charging interstate transportation of stolen 
securities, sixteen counts charging mail fraud, and one 
count charging a conspiracy to commit the foregoing 
offenses in connection with the theft of securities and 
funds from certain Philadelphia broker-dealers. Judge 
Weiner also directed McCullough to make restitution in 
the amount of $31,256. 


Also, on June 25, 1973, Judge Weiner sentenced Domenic 
N. Acciarito of Philadelphia, Pennsylvania to one year 
imprisonment with sentence suspended and one year pro- 
bation imposed. On June 18, 1973, Acciarito entered a 
pica of nolo contendere to one count charging mail fraud 
in the aforesaid indictment. 


For further information see Litigation Release No. 5828. 





Litigation Release No. 5954/July 2, 1973 


SEC v. KATHOL PETROLEUM, INC. (D. of 
KANS./WICHITA) 


Robert F. Watson, Administrator of the Fort Worth Re- 
gional Office of the Securities and Exchange Commission 
today announced that Federal District Judge Wesley E. 
Brown on June 26, 1973 at Wichita, Kansas entered an 
order of permanent injunction by consent against Kathol 
Petroleum, Inc. and Gerald J. Kathol, its president, both 
of Wichita, prohibiting future violations of various provi- 
sions of the federal securities laws. 


Kathol Petroleum, Inc. and Kathol individually consented 
to the entry of the permanent injunction without admit- 
ting or denying the allegations in the Commission’s com- 
plaint. The complaint, which was filed the same day, 
alleged Kathol Petroleum, Inc. and Kathol violated the 
securities registration and anti-fraud provisions of the fed- 
eral securities laws in the offer and sale of unregistered 
Kathol Petroleum, Inc. shares between October 1970 and 
August 1971, during which time false and misleading 
statements were made to investors and prospective in- 
vestors concerning: 


1) the number of purchasers of unregistered Kathol 
Petroleum, Inc. stock; 


2) the financial condition of Kathol Petroleum, Inc. 
in 1971. 


The complaint also charged Kathol Petroleum, Inc. and 
Kathol filed a false registration statement with the Com- 
mission in 1971 which became effective May 3, 1972. 
The complaint alleges that the registration statement did 
not disclose the actual number of stock purchasers in the 
prior sale of unregistered securities. 
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Litigation Release No. 5955/July 2, 1973 


USA v. IRWIN RUDNET, GERALD RUDNET, 
MARTIN DELANEY and PATRICK BRADY (SD NY) 


William D. Moran, Administrator of the New York Region- 
al Office of the Securities and Exchange Commission an- 
nounced that on June 25, 1973, Judge Irving Ben Cooper 
of the United States District Court for the Southern District 
of New York imposed a one year suspended sentence and 
one year’s probation on Irwin and Gerald Rudnet. Both 
Rudnets pleaded guilty, on May 10, 1973, to one count of 
a conspiracy to violate, and one count of a substantive vio- 
lation of the anti-fraud provisions of the Securities Ex- 
change Act of 1934. 


The indictment had charged the Rudnets, principals of 
Morgan Kennedy & Co., Inc.; a New York broker-dealer 
currently being liquidated pursuant to the Securities In- 
vestors Protection Act of 1970 among others, with using 
bribes to cause another broker-dealer to borrow stock from 
Morgan Kennedy thereby alleviating Morgan Kennedy’s 
serious cash shortages. 


For further information see Litigation Release No. 5822. 





Litigation Release No. 5956/July 3, 1973 


The Securities and Exchange Commission announced today 
that Judge Thomas A. Flannery of the U.S. District Court 
for the District of Columbia has entered a Final Judgment 
of Permanent Injunction requiring Charnita, Inc. (‘‘Char- 
nita’”’), Fairfield, Pennsylvania, to file its delinquent periodic 
reports on Forms 10-K and 10-OQ with the Commission pur- 
suant to Section 13(a) of the Securities Exchange Act of 
1934 (“Exchange Act’’) on or before August 15, 1973, and 
enjoining Charnita from further violations of Section 13(a) 
of the Exchange Act. Charnita consented to the court order. 
The Commission had filed a complaint seeking the perma- 
nent injunction on March 21, 1973. For further details see 
Securities Exchange Act Release No. 10051. 





Litigation Release No. 5957/July 3, 1973 


SEC v. OTIS OIL AND GAS CORPORATION AND 
DAVID A. DIXON (N.D. CA) 


Gerald E. Boltz, Administrator, Los Angeles Regional Of- 
fice, and Leonard H. Rossen, Associate Administrator, San 
Francisco Branch Office of the Securities and Exchange 
Commission, today announced that on June 21, 1973, the 
Honorable Lloyd H. Burke, United States District Judge for 
the Northern District of California at San Francisco, entered 
a judgment against Otis Oil and Gas Corporation (Otis), 
permanently enjoining Otis from further violations of the 
anti-fraud provisions of the federal securities laws with re- 
spect to any security. Otis consented to the entry of the 
judgment, without admitting or denying the allegations uf 
the Commission's complaint. 


On June 12, 1973, Judge Burke entered a judgment of 
permanent injunction against David A. Dixon (Dixon), 
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formerly President of Otis, enjoining Dixon from further 
violations of the anti-fraud provisions of the federal securi- 
ties laws with respect to any security. Dixon consented to 
the entry of the order. 





Litigation Release No. 5958/July 3, 1973 
S.E.C. v. HI-PLANES, LTD., et al. (N.D. UT) 


Denver Regional Office of the Securities and Exchange 
Commission announced that on June 25, 1973 the Honor- 
able Aldon J. Anderson, Judge of the U.S. District Court at 
Salt Lake City, Utah issued an order of permanent injunc- 
tion against J. Wayne Haws of Huntington Beach, Californ- 
ia; Erwin M. Haws of Farmington, Utah; and Vern M. Young 
of Holladay, Utah. The order restrains further violation of 
the registration and anti-fraud provisions for the Securities 
Act of 1933 and anti-fraud provisions of the Securities Ex- 
change Act of 1934. The defendants consented to the entry 
of the injunction without admitting or denying allegations 
of the violations made in the Commission’s complaint. 


For further information see Litigation Releases 5781, 5755 
and 5927. 





Litigation Release No. 5959/July 3, 1973 
U.S. v. ROBERT CARAN (N.D. ILL) 


James R. Thompson, United States Attorney for the North- 
ern District of Illinois, and John |. Mayer, Administrator of 
the Chicago Regional Office of the Securities and Exchange 
Commission, jointly announced that on June 26, 1973 
Robert Caran of Corpus Christi, Texas, entered a plea of 
nolo contendere to one count of an information charging 
him with violation of the registration provisions of the Sec- 
urities of U.N. Industries, Inc. United States District Judge 
James B. Parsons accepted the plea and entered judgment 
thereon and set July 24, 1973 for sentencing. 


Judge Parsons dismissed all fifteen counts of an indictment 
charging Caran with violations of the anti-fraud and registra- 
tion provisions of the Securities Act of 1933 and conspiracy 
to violate the aforesaid provisions. This indictment, which 
also charged Paul Dawson, Frank J. Greene, and John Eus- 
tice with violations of the aforesaid provisions, was returned 
by a Grand Jury in Chicago, Illinois on August 1, 1972. 
Dawson and Eustice had previously pleaded guilty to several 
counts of the indictment and Greene had previously entered 
a plea of no/o contendere. 


For more information, see Litigation Release Nos. 4500, 
4532, 4562, 4773, 5267, 5489, 5883 and 5934. 





Litigation Release No. 5960/July 3, 1973 


SEC v. SCHREIBER BOSSE & CO., INC., et al. (N.D. 
OHIO NO. C73-456) 


John |. Mayer, Administrator of the Chicago Regional Of- 
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fice of the Securities and Exchange Commission, announced 
that on June 26, 1973 Judge Thomas D. Lambros of the 
United States District Court for the Northern District of 
Cleveland, Ohio signed a Judgment of Permanent injunction 
against Schreiber Bosse & Co., Inc., Richard Schreiber and 
Thomas Bosse. The Judgment prohibits these defendants 
from further violations of the net capital, bookkeeping and 
supplemental reporting requirements of the Securities Ex- 
change Act of 1934, as amended. Each of these defendants 
had earlier been preliminarily enjoined in the matter. They 
consented to the entry of the Permanent Injunction with- 
out admitting or denying the allegations of the Commis- 
sion’s Complaint. The Court retained jurisdiction of the 
cause for the purpose of the administration of the Securi- 
ties Investor Protection Corporation trusteeship. 





Litigation Release No. 5961/July 3, 1973 
SEC v. HOLIDAY MAGIC, INC., et al. (N.D. CA) 


Gerald E. Boltz, Regional Administrator of the Los Angeles 
Regional Office, Leonard H. Rossen, Associate Regional 
Administrator of the San Francisco Branch Office and Wil- 
liam D. Moran, Regional Administrator of the New York 
Regional Office of the Securities and Exchange Commission 
today announced the filing of a complaint in the United 
States District Court in San Francisco, California seeking to 
enjoin Holiday Magic, Inc., Sta-Power, Inc., Bob Cum- 
mings, Inc., Ameriprise, Inc., Alexander Taylor, Inc., World 
Wide Products (U.S.A.), Inc., U.S. Universal, Inc., Market- 
ing Enterprises, Inc., Instructional Enterprises, Inc., Com- 
bined Retail Services International, Inc., Sales Dynamics, 
Inc., Leadership Dynamics Institute, Inc., William Penn 
Patrick Trust, Roland R. Nocera, individually and as trustee 
of the William Penn Patrick Trust, Harold A. Lipska, indi- 
vidually and as trustee of the William Penn Partick Trust, 

H. K. White, John T. Carr, M. Stanton Thames, Paul F. 
Skvaril, Alfred W. Pangerl, Eric Alexander, Andrew Berliner, 
James Hearn, Michael Haburay, and William Dempsey from 
violating the registration and anti-fraud provisions of the 
federal securities laws in connection with the offer and sale 
of shares of stock and certain types of securities called ‘‘dis- 
tributorships’’ by the defendants anc from violating the 
anti-fraud provisions in connection with the purchase of 
promissory notes. 


The complaint alleges that the defendants are engaged in 
the operation of a pyramid promotion or endless chain 
scheme under the guise of marketing various retail products. 
Although some products are actually marketed, the com- 
plaint alleges that the basis of the defendants’ scheme is the 
recruitment of investors, who pay substantial sums for the 
right to receive a portion of the investments of others whom 
they bring to the defendants’ ‘‘Opportunity Meetings.” At 
such meetings prospective investors are told they can make 
$45,600 part-time or $108,000 fuli-time by purchasing a 
“distributorship” costing several thousand dollars. in prac- 
tice, the investor receives an average of less than $100 per 
year from his investment. The complaint alleges that the 
“Master Distributor” and ‘‘General Distributor” positions 
offered and sold by the defendants constitute “securities” 
in the form of investment contracts, certificates of interest 
or participation in profit-sharing agreements, and interests 
commonly known as securities within the meaning of the 


Securities Act of 1933 and the Securities Exchange Act of 
1934. The complaint states that although the defendants 
represent that the investor is purchasing an inventory of 
products at a discount from retail, he is in reality buying 
the right to profit from the recruitment of others. Attempts 
by investors to establish a legitimate retail operation have 
been discouraged by the defendants, who encourage instead 
the proliferation of the recruitment chain. The complaint 
alleges that if the plan worked as represented the entire 
population of the United States would be recruited to in- 
vest in the defendants’ scheme within one year. 


Fraud in connection with the purchase of notes is alleged 
with respect to the so-called ‘Finance Master” program 
offered to investors. By this device the investor is allowed 
to finance approximately one-half the price of the ‘Master 
Distributorship” by means of a promissory note. The com- 
plaint alleges that when the investor falls sufficiently be- 
hind in the repayment of these notes, the defendants term- 
inate his ‘‘distributorship,”” confiscating the investor's sup- 
posed inventory even if its value exceeds the total amount 
owed. 


In connection with the sale of interests in the pyramid pro- 
motion and the purchase of notes described above, the 
Commission alleges that the defendants made numerous 
material misrepresentations and omitted to state material 
facts necessary to avoid misleading their investors. The com- 
plaint lists the foliowing material misrepresentations: 


(a) that investors will profit from operating and control- 
ling their own businesses selling defendants’ products; 

(b) that the defendants will assist investors to develop 
their own sales organizations; 

(c) that investors will earn substantial monies from in- 
vesting in defendants’ programs; 

(d) that many other investors have earned and are earn- 
ing substantial sums in defendants’ programs; 

(e) that defendants will return on the investors’ demand 
most or all the money paid for their distributorships. 


The complaint lists the following material omissions: 


(a) that the defendants’ pyramid promotion schemes are 
inherently unstable and fraudulent. If each investor recruit- 
ed at the rate defendants say is necessary to earn the sums 
promised, every person in the United States would soon be 
an investor in defendants’ programs. 

(b) that the defendants have created and managed their 
pyramid promotion scheme with no intent that investors 
receive any return from their investments; 

(c) that it is the defendants’ plan that investors be con- 
trolled by the defendants and dependent on the defendants’ 
efforts to produce any return on the investments; 

(d) that most of the investors in defendants’ programs 
lose the amounts put forth; 

(e) that 90% of all investors are currently “inactive” and 
that the remaining investors average a total return of less 
than $100; 

(f) that defendants are uninterested in the retail sale of 
products, limit such sales by overpricing the products, pro- 
vide inadequate sales training, create lengthy delivery de- 
lays, restrict the amount of products which may be with- 
drawn and actively discourage any investor who seriously 
attempts to retail the product; 

(g) that the dollar amounts measured by the terms “‘re- 
tail sales” or retail sales volume” bear no relationship to the 
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Passage of products to the ultimate user; 

(h) that the defendants are interested solely in compel- 
ling investors to bring prospective investors to recruitment 
meetings where the defendants can induce these new pro- 
spects to invest; 

(i) that the defendants’ ‘‘schools” are simply vehicles de- 
signed to extract additional fees and establish control over 
investors’ thoughts and actions; 

(j) that additional fees amounting to $100 per month or 
more are levied for spurious “services” provided by the pur- 
ported warehousing subsidiaries and “councils” that exist 
for each major geographical area; 

(k} that defendants have been sued by numerous regula- 
tory agencies and a great number of investors for misrepre- 
sentation, fraud and deceit. 


In addition to the offer and sale of securities in the form of 
“distributorships,” the complaint contends that defendants 
Holiday Magic, Inc., U.S. Universal, Inc., Sta-Power Indus- 
tries, Inc., the William Penn Patrick Trust, Roland R. Noc- 
era, Harold A. Lipska, H. K. White, John T. Carr, Andrew 
Berliner, Eric Alexander, and James Hearn have been and 
are engaging in the offer and sale to the public of the unreg- 
istered shares of stock of Holiday Magic, Inc., Holiday Mag- 
ic, S. A. (Mexico), Sta-Power Industries, Inc., and of other 
issuers not as yet fully known to the Commission. 


In addition to an injunction the Commission’s action seeks 
disgorgement of the defendants’ unlawful profits, an ac- 
counting, and the appointment of an equity receiver to 
marshal, conserve, and protect the remaining assets of the 
corporate defendants and to prevent further misuse of in- 
vestors’ funds. A temporary freeze on all transfers of assets 
out of the United States is sought pending the appointment 
of a receiver. Beyond the fraud previously described, the 
complaint alleges the following factors in support of the 
ancillary relief mentioned in this paragraph: 


(a) the corporate defendants are unable to meet their 
obligations as they become due; 

(b) several of the corporate defendants are wholly with- 
out funds; 

(c) defendants are indiscriminately commingling funds 
of the various companies; 

(d) defendants have used for their own purposes in- 
vestors’ monies; 

(e) defendants are presently secreting investors’ funds in 
order to conceal assets and are creating new entities to 
which assets are being transferred; 

(f) contingent liabilities arising out of claims for fraud 
against the defendants may result in judgments of many 
millions of dollars; 

(g) when investors have threatened to expose the true 
nature of defendants’ operations, defendants have count- 
ered with threats on the lives of those investors; 

(h) defendants have used their alleged status as closed 
corporations to deny investors access to information which 
would disclose the full amounts due these investors; 

(i) defendants have employed the technique of repeated- 
ly creating new corporations as a means of confusing any 
and all persons who would attempt to gain a full picture of 
their operations. 


The complaint alleges that the defendants have sold a total 
of more than $250,000,000 in securities in the form of 
“Master Distributorships,” ‘‘General Distributorships,”” and 
unregistered shares of stock to the investment public. 
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Litigation Release No. 5962/July 5, 1973 
SEC v. MAURICE MINUTO (S.D.N.Y.) 


William D. Moran, Administrator of the New York Region- 
al Office announced that on June 8; 1973 the Honorable H. 
R. Tyler, Jr., United States District Judge, Southern Dis- 
trict of New York sentenced Maurice Minuto of 15 Hem- 
ingway Drive, Farmingdale, New York to pay a fine of 
$5,000 within 6 months. The imposition of sentence was a 
result of Minuto’s plea of guilty to one count of criminal 
contempt on April 27, 1973. The remaining 5 counts of 
criminal contempt were dropped nol/le prosequi. 


For further information see Litigation Release No. 5867. 





Litigation Release No. 5963/July 5, 1973 
S.E.C. v. M.A. LUNDY ASSOCIATES, et als. 


Floyd H. Gilbert, Regional Administrator for the Boston 
Regional Office of the Securities and Exchange Commission 
today announced that the Honorable Edward W. Day, 
United States District Judge for the District of Rhode 
Island has preliminarily enjoined Maurice A. Lundy, M.A. 
Lundy Associates, Kathryn A. Allard and Scotch Whiskey 
Ltd., from further violations of the registration and anti- 
fraud provisions of the Securities Act of 1933, the anti- 
fraud provisions of the Securities Exchange Act of 1934 
and the bookkeeping provisions of the latter statute. 


The thirty page decision is significant in that it represents 
the first time that Scotch Whiskey warehouse receipts have 
been construed to be securities within the meaning of Sec- 
tion 2(1) of the Securities Act. 


M.A. Lundy Associates is a Rhode Island broker-dealer, con- 
trolled and operated by Maurice A. Lundy. Kathryn A. Al- 
lard was an employee of Associates. Scotch Whiskey Ltd., is 
a Rhode Island Corporation, controlled by Lundy, engaged 
in the offer and sale of scotch whiskey receipts. 


Associates, Lundy and Allard, in connection with one 
aspect of the case were enjoined from violating the registra- 
tion and anti-fraud provisions of the Securities Act with re- 
spect to their offer and sale of trust receipts in behalf of 
four Rhode Island trusts. The money raised by the trusts 
was, the court found, loaned to a company operating in 
Florida, called Florida Development Properties, Inc. How- 
ever, the court declined to enjoin the Florida concern, find- 
ing they did not participate in the offer and sale of the trust 
receipts as alleged by the Commission. 


With respect to Lundy and Scotch Whiskey Ltd., the court 
found that the offer and sale of Scotch Whiskey receipts 
constituted the offer and sale of securities within the mean- 
ing of the Securities Act of 1933, and consequently regis- 
tration for such securities was required. He also found that 
Lundy and Limited in offering the receipts were violating 
the anti-fraud provisions of the Securities Act and the Ex- 
change Act. 

In construing the receipts to be securities, Judge Day cited 
the S.E.C. v. W.J. Howey case to the end that “courts 
should disregard form and look to the substance of a trans- 
action, placing emphasis on economic reality.’’ Judge Day 
wrote further: 


“in my opinion a realistic appraisal of the evidence in 
this case and of the reasonable inferences to be drawn from 
it dictates the conclusion that said Scotch Whiskey ware- 




















house receipts are securities within the meaning of Section 
2(1) of said Securities Act of 1933.” 


The decision follows a two day hearing held in September, 
1972. The case was tried and argued by Willis H. Riccio, 
Chief Counsel for the Boston Regional Office of the Com- 
mission. 


The S.E.C. was also represented in the matter by Edward P. 


Delaney, Assistant Regional Administrator and Allan R. 
Campbell, attorney. The investigation leading to the filing 
of the Complaint was conducted by William P. Hurley, 
Securities Investigator of the Boston Regional Office. 








TRUST INDENTURE ACT 





TRUST INDENTURE ACT OF 1939 
Rel. No. 341/July 2, 1973 


The Securities and Exchange Commission has issued an 
order under the Trust Indenture Act (‘‘Act’’) on application 
of Pacific Gas and Electric Company, exempting its First 
and Refunding Mortgage Bonds, Series ZZ due June 1, 
2005 from certain provisions of the Act. 





TRUST INDENTURE ACT OF 1939 
Rel. No. 342/July 6, 1973 


The S.E.C. issued an order under the Trust Indenture Act of 
1939 finding the trusteeship of the Irving Trust Company 
under the 1966, 1968, 1972 and 1973 indentures is not so 
likely to involve a material conflict of interest as to make it 
necessary in the public interest or for the protection of in- 
vestors to disqualify the Irving Trust Company from acting 
as trustee under the indenture. 
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